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hw W Bk” K. bad bei ind 4 rale to e 3 why a man- To obtain a 
damus ſhould not iſſue, directed to the Juſtices of the county Wndamus 


of Bedford, to appoint an overſcer of the Pane” ny err 8 


to appoint 
Cbiotſandi in that countʒ. Hr l e 
The facts upon the affidavit in ſenport of the Ns wete, that — — i 


the vill of 'Chich/ands confiſted of a capital manſion houſe, called worn, that 
the Priory, and a large farm-houſe thereto belonging, of the year- the eve 
ly value of 200 J. in the occupation of Sir George Oſborn, baronet ; ther is. * 
and alſo of three other large farm-houſes, with three other farms, is reputed to 
altogether of the farther yearly value of 300 I. That about forty **- * ill. 

rs ago there was another farm-houſe and farm in the ſaid vill, 
but that the houſe is now pulled down, and the farm occupied by . 
Sir George: Oſborn : that in the ſaid vill there was al ſo a water- mill, 
now pulled down: that there is a chapel in the vill for the cele- 
bration of divine; ſervice :| that there immemorially has been, and 
now. is, a conſtable appointed in and for the ſaid vill; and that 
there are within it four ſubſtantial houſeholders, but no church 
warden or overſeer. Theſe facts werte ſworn to by Foſeph Cooper, 
who! had about forty years before rented the farm - houſe, now 
pulled down, tagether with arg {ann BOW) in ths: fo, pon of 
* George Oſb orn. enn 22 
Againſt the rule it was ſ worn + 8 Henan one of che Ader 
tenantk of Sir George Oſbarn, that he had lived in Chick/andt: 
thirty eight years: that it all belonged to Sir George: that he 
never knew any conſtable, headborough; tithingman, or other 
peace officer appointed or ſworn in there, or any . therein; 
and that it is, and ever had been, extra- parochial. | 

Theſe facts were alſo ſworn to by John Blackfard, who. heeame 
ſteward to. Sir George * $ fcher forty-ſeven- years before; and 
183 3 
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| We V. Jus- 


ing therein, is nominated by the owner of the eſtate, u 


ed hy. one of the ſervants of the family; but that this per 

never {worn in or appointed to any ſuch office: that the conſtable 
had been introduced into the affidavit on the other fide to meet 
the caſe of [a] Waldron v. &c.; where it is ſaid by Hale, Ch. J. 


| Eaſter Term 22 Geo. 3 


reer rr 


then lived in Chickſandsz and by Richard Greſham 


uſed to execute, and that the other, as ſervant to Sir George O/born, 
now does execute, the precepts iſſued by the chief conſtable of the 


hundred of Clifton, in which Ghic4ſards is ſituated. 110 


And it was alſo ſworn by Sir George Oſborn, that he had been ſince 


1753 owner of Chickſand:s : that by reputation it was formerly a 


monaſtery, and carne to the crown at the time of the diſſolution of 


monaſteries: that it never was reputed a vill: that it was always 
_ deemed extra-parochial: that the chapel is a private chapel in his 
 manhon+htioufe;' not under the juriſdiction of the biſhop, aad not 


having any burial place or chapel wardens: that the perſon offiiciat- 
pon whoſe 


pleaſure his ſtipend is dependant, and at whoſe 


is alſo ſhut up: that fervice is never performed there, when the 
owner and his family are abſent; and that the 
changed from one room to another by Sir Ges 


chapel had boen 
rge's father. 
againſt this rule; and infiſted, that, before 


Hallace ſhewed cauſe 


the court would interpoſe compulſorily, and order the juſtices to 
act contrary to their own ĩmpreſſions of duty upon 


the ſubject, they 
would require proof, that tlie place in queſtion bad at ſome time 
been reputed, a vill: that, to conſtitute a vill; it muſt aj that 
there was, or at ſome time had been, a public officer of ſome 
known legal deſcription therein: that on the contrary, nothing 


vate family: that the chief conſtable's 
of a public nature executed within the place, were always execut- 
ſon was 


That one pariſh may contain ſeveral vills, i. e. where there are 
diſtin& conſtables in every one of the vills.“ That this was 
probably the place that was alluded to, as extra- parochial, by MHo#, 
Ch. J. in the caſe [] inter the inhabitants of the precinct of 


Bridewell, and the pariſh of Clurten well; as it is ſtated to be the 
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| „then a tenant 
in Chickſands, an@alſo for the laſt eleven years ſtrward to Sir 
George Oſbotn': and they farther ſwore, that the one formerly as 
ſervant to Sir Denvers, the father of Sir George Ohorn, always 


appeared in this place more than the domeſtic ceconomy of'a pri- 
precepts, the only proceſs 
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caſe of Sir Dee Qotn:-that it had been adjudged in the caſt fal 1782. 1 

between the pariſhes. of State Prior, and — 1 a ere — 

manor of GH, that; five houſes, without any parochial officers, Rax v. Ju- 

or the Mion of à vill. would not conſtitute, a Fill: and that, el 

from the princigle laid down in; this caſe, as well as in that [4} t. 

between the. parithez,ob-Denbom and Deſbam in Suffolk, to.induce My 

| the court to interpoſe, it was abſolutely neceſlary that the place | * 

in queſtion ſhould have the reputation of a vill. He alſo obſervy- e 

ed, that the rule was drawn up for the appointment of one over- 

ſeer ; but that the court oould only direct an appointment general 

ly, the number of them being le] in the diſcretion of the juſtices. 
Corner H. in ſupport of the tule admitted, that it could not 

be ſupported. unleſs. this place appeared to come within the de- 

nomination. of a townſhip. or vill 4] under the ſtat. 13 & 14 

Car. 2. but contended, though it had not been exactly defined 

what theſe were, that Mr. Juſtice lacłſfane having [e] llated, 

© tithings,/towns and vills to be of the ſame ſignificatiqn in law, 

and it being laid down in 00 Charky pariſh's caſe, that a vill 

and a conſtable are reciprocal, the circumſtance of there being 

a perſon here, who always exerciſed the office of a conſtable for this 

place, was deciſive: that it was true, there had not been any ſuch 

otticer appointed with all the formalities of the law, becauſe ſuch 

appointment mult haye concluded upon a queſtion which had been 

long in conteſt; but that the conſtant. execution of precepts with- e 

in the vill demonſtrated the neceſſity of the appointment of ſuch an 1 

officer: that ĩt being out of their ptecincts, no other conſtable, unleſs — 

under a particular appoiatment [g was authoriſed to execute it; A 

that it was evident, that the owner of the vill had ſo managed the 155 Rx 
mater of the conſtable, and taken care that no other than one of his | 

own. ſeryants ſhould interfere in the execution of proceſs, for the 

very- purpule of avoiding the negeflary ences of a regular 

appointment; but that the court-wovld:not give him the effect of 

his dexterity, to the injury of the public: that the fact of this 
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Wl: N 1783. y being always diſchar bed by the bleme perſon; \F9ihaee" & 
Rn IS Fo ng a preſumption ' of his being a regular officer, as to Juſtify | 
N 74 the affidavit in ſupport of the rule: that tlie ſtat: of Cur. 2. Was 
I N ate e] to remedy the want of appointment of conſtables,” by 
26, Raw SHIRE, 10 of of hundreds and matibrs; in whom, of common fight, the 
MY n power was lodged;: that no caſe had gone ſo far as to ay, that a 
Place, circumſtanced as this, Was not « vill: that it Was 25 ſettled' 
5 by that two houſes would not conftitute/a' vill; and the ſole reafon 
18 atffigned was, that there could be no one in ſuch caſe over whom 
. | _ overſeers were to exerciſe 4 juriſdiction, and that they muſt con- 
| 111 tinue for ever in office: that with reſpect co the chapel, all the 
tenants within the vill had conſtantly, and as of common right, 

n reſorted to it : that this fact was ſtrong Waage of its public nature, 

and not conſiſtent with the idea of its being a private family cham- 

ber: that this muſt be "ſo, for the chap had formerly belonged 

to the priory [4] of Cbiabſandt: that this place was deſeribed fr} 

as à vill in Domeſday, and as a'parith"in | ee from the 


Augmentation wines: that, including the man olds priory, we 
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11 Vide 2 Hawk. P. C. 63, 65. 1 Bac. Abr. tit. A.: and that the ate Chickfa 14 

was granted to the Prior and Convent of Chickſand ine by. a charter of ez 
Second, Dugd. Movaſt. 2.794. 
0 (5) at this Was a priory, vide Dog. Monaſt 2. 793, 794 1. 459, 61, and Tü. 
ner's Notitia Monaſt. 35. | { BBQL 
(* fol. . T3300 N Bedfordfcire. ge! hoy x jr; on edna; 
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| "{4] Tn the particular for a grant, of divers lands, ue. to Rychard Showe, in Mt "iſt 
year of the reigu of king a oe "ORs per in the Augmentation Office-at Weſt. 
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This OTH: all the landes & poſſeſſyons Great & bers wiin e aforſeyde in the 
pruſbe of Deane. P me Willm Cavendiſsh Audit. ibm. 


Boſc. ptin, nup. Monaſt. de Chikſand infra prochia de Deane 

Feb. * Ann. ”M 8. 31. Thoms Crumwell Virtute Cos 
| Rychard Ryche Regs... ;. 

\ Theſe PEO LY properly authenticated * duly ſtamped, were read by Mr. Cowper ; 

but, not baving been made part of the affidavit, which was the ground of f the Li the 
Court would not notice them. | 
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annual value of the whole of this property ws little leſs than 808 7. 
per ann.; a quantity of intereſt that ought not to be permitted, by 


A 
> ” 
| 4 1 
| 
7 
- 


17 8 2 * 


. 


f neſſe and management} to.exempt itſelf froui a fair participation) Rd v. Jvs- | l 


of public burthens; and that at any rate the granting of this rule 
could not conelude the parties; as, by a return :o the man damus, 
the queſtion; whether vill or not, muſt be raiſed andi receive a ſolemn 
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decitgn.- That, had the application been to command. the ap- Lge 


pointment of more than one overſeer; it might then have been ſaid 


to controul the exerciſe of that diſcretion which is lodged in ths 


juſtices; but that, if the court interpoſed at all, they could not 
order a leſs number; and that 


would not be reſtrained from nomibating more, if they ſaw occaſion. 
_ ++, Eord Mansfield. Whatever you may do hereafter; when 
the facts alledged are made a paxt of the caſe, you how come u pon 
a falſe foundation. To ſupport this application, it is neceſſary, that 
the place ſhould be à vill; but you have not ſaid that it was ever 


Ofborn's affidavit ſays, it never was ſo reputed. You next deceive 
the court by a fal ſe ſuggeſtion, that there is a conſtable, and that 
a conſtable has immemorially been appointed. It is not true; and 
the argument 4s'only,- that one ought to be. appointed Next, as 
tothe chapel, it is only a private chamber in the houſe; ſome- 
times one and ſometimes another, as ſuits the conveniency of the 
family ; uſed fur religious purpoſes when they are in the country, 
and when they remove from it, ſhut up, or uſed indifferently with 
the other parts of the houſe. Is-it poſſible that this can be the 
chapel e on ney Seated 
Ballen J. Were Mr. Comper's doctrine well founded, 
the court ought to gtant a mandamus to the juſtices in the firſt 
inſtance, to put them to a return but this is by no means the 
caſe; for the court muſt have probable ground laid before them, to 
ſnew that the place is a vill, or they will not interpoſe: and it is 
laid-down La] in Strange, that it is a good return to a mandamus, 
that a place is not, or ever was, reputed to be a vill. Nenn 
Miles and: Afbbunſt, Juſtices, concurring, - 
5 Nu diſcharged with coſts, 
— — .... ———— — — LS LESS 
la] Dominus Rex b. the Inhabitants of Welbeck in Notiinghamſhire, M. 14 G. 2. 
2 Str. Nass: S858 Mt nennen e COW-T ür ede 


Ness 
Vice Rex v. Juſtices of Peterborbugh, H. 23 G. 3. 1783. Poſt. 
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and Rex v. Inhabitants'of/Eyford, H. 25 G. 3. i785. Pon. 
G e Rex 


; 


by ſuch interpoſi tion the juſtices 


O reputed}: or eten that you belieye ĩt to be one; and Sir Gerig 


bade, deen 22 a Geo. 3. 


Ren . Stanley. e e bob mt: 


x ta. THT! 
h 1 18 
x78 * een t 
| 


. . 1 zutiees of the We of Riding of * county of York; by 
| Order of u- . an onder-dated the '2gth of Lay, 1781,  adjudge Tome 
tices, rewov- Stanley of Workfop, in the county of Nottingham, to be the reput- 
<d by certi- ed father of a baffard child,:| begotten upon um Storey of Aeon, 
time, may be in the" faid: Weſt Rigg ; 4hich ſaid child is now becaine- charge- | 
quaſhed for able, &e. and'is likely 1o.to continae,” and: then provecd'yo' or- 
5 upon the face der maintenance, &. eee AC 

of it, without This order was ferved upon the defendant on wii zu m | 
L The next ſeſſions were at Mid/umnier on the 18th Jpen 


ions.” Te an appeal to this order, at the 'Michoelmas feen r ad 


rn: aging journment, on the toth-of October, that court au thei appeal, 
baſtard to upon the ground of it's not having deen wo at r next 


have been after the fervice of the order. HIST 
born in he In the enſuing Michaelmas term "a a iſTacd, Girefted to 
pariſh to be 
charged by Pei of the peace, and: juftices for the ſaid V % 
their order. remove all orders upon this ſuabject made by the Jaid' juſtices. 
| Upon the return of theſe orders, à rule was obtained to/ſhew'cavuſe 
why the order of ſeſſions; WO nes the 1oth- of Ofober _—_ 
* not be quaſh ede. et e enn: 
Cbanòre objected, thee the'defendant mood eius this ble 
into the order, the order of ſeſſions, whieh alone 
was moved to be quaſhed, ge, _ nnn nes 6 po} _ 
uot confirmed the original order. rt Er HVAC 
Buller, J. Theug gh there may be alight ee in the 
form, if in effect the order of * confirms the . N order, 
the motion to quaſh the order of ſeſſibns is well ch 
Chambre now ſhewed cauſe agdiatt this rule; and inſiſted; that, | 
till ſomething to raiſe a contrary preſumption was ſhe vn, the in- 
tendment of the court was always in favour of the acts of every in- 
terior juriſdiction: that the onder of ſeſſions ia eſeut inſtance, 
not 3 objected to as idefeive in point of ſoxm, and not being 
ſpecial, but ſimply diſmiſſing wales hee againſt che original order 
of two juttices, could not be qaaſhod t charithereihaving, in point 
of law, been no appeal, "there ought not to have been any order 
whatſover made at the ſeſſions; and that, if any wes . 
made to the original order, the certiorari ought to have bean di- 
rected to the two juſtices to have returned it. And he contended, 
ſuppoſiog Mr. Vallace ſhould, as he had intimated, moye/to 


amend, by Wiking it a rule to he. * hebe ar der a, % 


fuſtices, » 


1115 e aa en 3 


* 75 } 
Juftices, | Which had been! eppeate agaitiſt; ſneuld not be quaſbed, 1782. WW 
J original 'rule. to/qualh 2hur 2rd; that in either ww 
way, and lhewever ſhaped and pointed againſt wen order, the Rx v. | 
8 mut now be out of me; ag the Rat 1 G1 2. c. 18. Ferrer. 15 
[2] requires, at the , centiorart be applied for in fx calendar | ; Whites 


months nent after proceedings | Mill be had: that' it had been 154 | 
determined, in-the.cafe/of [4] Ne v. Baker, that theſe ixmonths „ 
are to he om the ſerviee of che order, which in the 1 
t- inftance was before the Mid/ummer ſeſſions; and that the 
defendant, having neglected to appeal in time at the proper place, 
could. not now. come per faltun, and àvail himſelf of an odjection 


| in this ff.. Fs 48 . 18 8 y 4 45:4 Fes Id? Sans ; ; © 
Nui in ſupport of the rule inſiſted, however this might be, 
had he now ſought relief upon the merits, that he was at liberry 


to tale any objection that aroſe upon the face of any legal inſtru- | 
ment before the court: that, though the certiorari had not. ĩſſued to | 
. the two juſtices tg return their own-order, but to the ſefions, the 1 
two juſtices having returned their order to the ſeſſions and it having | 
been filed there, the certiorari had been properly directed to the | f | 
place where that order in fact was: that Ga iginal order of the - 
two juſtices had been returned: that it was here and no matter : He | 


how: that the objection was open to him, and was fatal; it was, 
that there was no-adjadication, that the child was born in the 
pariſh charged with its maintenance ; nothing more being ſtated 
than that it was chargeable to the pariſh and hilely fo to continue: 
_ that the certiorari: had been moved early [c] in Michactmas term, . 
long before the expitation of the ſix months; and that to whom- 
ſoe ver it was directed, the return contained and had brought be- 


- 


fore the court, e thing neceſſary to his purpoſe. 
 Chembre now inffted, that the fotice of the motion. for the 
certiorari was irregular, as it only ſtated, that application woald 
be made to the court after the expiration. of ſix days from the __- 
time of the ſervice, without ſpecifying. any particular day; fo _ 
that the juſtices and the party. were deprived of their opportunity "7-068 4 
of ſhewing cauſe againſt its iſſuing, which the act intended they 
. 2 Ty OO AMPA nnd 
 Wailace. It is no more uncertain than notice of motion on 
the firſt day of term or (0 ſoon after, as counſel. can be heard. 
Lord Mansfield. The notice is ſufficient.  _ "mp 


8 ruth 
15] M. 27 Car. 2. 1675. 3 Keb. 551. 
le] Thuriday, November 8. | 4 
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Mallace. That, as tothe appeal being too late, uo app, = 
in any ſuch gaſe neceſſaty at any time+. that it was ſtated. on the 
other {ide, that undet the circumſtances the court of Quarter Seffions 
r ⁰ 
= - oOoOhjection thetstors upon the record, and.not-upon. the merits. 
1 The courtiſeemed to think, that if the defendant. had;meant to 
= 11 take exceptions; to the original. order, he ang bare done it by ap- 
 =—_ peeal in due time to the {eſſions;.as they-could give relief as well upon 
il 8 the form as upon the merits; aud. that having declined the; bringing 
BS | — * 1 n ee b | . 1 

. pf his caſe before the proper juriſdiction, ia the firſt inſtance, he 
A ought. not now. to be afſiſted hy the St per /alium but then pave 


I BS . 8 time to look for authorities to juſtify ſuch an interference.. .:. 


- 


_— 


_—: — 1 A, few;days afterwards, Chambre admitted, that the order might 
x © "4p Ig be brought up by certiorari, without any appeal having been 
nt X | previouſly lodged; at the ſeſſſons within time ; and he ſtated-the 
1 | | general, rule as laid down in [AI 1 Salt, 147, that no certiorari 

ſhall. be granted to remove ordets of juſtices befare.the determina- 
Mp tioncon appeal to the ſeſſions, unleſs the time of appeal Be expir- 
. ed; becauſe it othetwiſe hinders the priyilege of appealing!: con- 
j ſequently that the court had a general authority. to interfere; and 
that the preſent caſe, in which the defendant had declined an ap- 

peal within the period preſeribed, by law, was not within the ex- 
kj ception. He allo ſaid, that this rule was farther explained. in 
_——_ the [4] caſe of the borough. of Warwzi;.which adjudged, that 
2 5 it was only in caſes wherein. the time of appeal was limited, and 
not where it was left open at any time, that this general authority 
-of MERGE. mas abridged. „ 

He added, that, as« the certiorari appeared to have been moved 

ip time, he ſhould not preſs the court upon the form of the pre- 

tent rule, and without, a, reaſonable. proſpect of ſucceſs put the 

party to the expence of another. 
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I RISER SEED I ̃˙ R aA ET ns G 
The original order. of . adjudication ot two - 
4444) 2... + 1, Joſtices multhe_quaſhed; and che order of 
f ſelſions, dulmiſſing the order of adjudication, 
1313: $64 re. x TH IT in 11 715 240 | * 185 44 ; 3 affirmed. 
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NE Team as Goo: 51 175 {a 
Ken e, Had. gun e fp 


vi 723 320-260 71 2 F010" L 

[fun he is 5 po ron e. 305 for rel ervation Keeping dogs, 

the deſendant ab convicted for ne and Ning n 
uſing a 8 to kill and deſtroy the game. rated, is, as 
Tit conviction, upon the information of FJobn Botromley of well as ufing | 


>d 307 le noifren 


the pariſh of Hildwick, in the WW 8 Riding of thi county of York, J „ 
labourer, ge, dase 2 Aulinſon Bugfelh dn ons of the 1 2 
ſtated, Hey of the — of Thornton, 5; nd 


e \ Rodin g of che county. of Tant, did at the pariſh WE ns fects of 

Thornton Aan within the N Riding aforeſaid; within three the purpoſe, | 

months'now.'laſt- paſt, vis. &c. keep add uſe a cortain dog, called . 

a greyhoutid, to kill and deſtro y the gane, KG.. 4 24. To ſay a dog, 
And the conviction farther th ted; that on the 2 ach day, &c. . 

tec. ond ere witnall, 26 wits. ah Foul af the — 


iſh of ſufficien 8 4 4 
Carleton, inthe We 21 Riding aforeſaid, yeoman, : cometh. before, averment of 


cc. and being then and there fworn, tc. depoſcth, &c. in the OA 
preſence! of he Gaia Fobn Hartley,; that within three months 2 4 
next before * 5 was made before me the v juſtice, 4. 

the-ſaid ubm Battoniley ab aforeſaid, to wit, oh 20th day 


Septeniber aforeſaid, in the 24ſt yearafoteſaid, the ſaid Joh — 1 
& at the pariſh of Thornton aforeſaid, in the Weft Riding afore- x 
ſaid," being & a perſon not then having lands, &c. &. did keep and 
uſe a certain dog, .called;a greyhound, ta kill and deſtroy the game: 
whereupon all and . — the matters, things and evidences 
abovementioned being fully heard and underſtood by the ſaid John 
Hartley,” &. &c. and for as much as the faid Fobn Hartley doth 
not offer, alledge, or ſay: any thing, or- produce or offer any evi- 
dence in anſwer to tha aid information; evidence; mattere, things 
arid premiſes or — them charged on him at aforeſaid,” it 
manifeſtly appears to me, the ſaid Juſtice, that the ſaiĩd John | 4 
Hartley is-guilty ofthe premiſes:in manner and form afbreſaid above . 
laid to his dhargg. Wherefore I the ſaid juſtice;: upon the 1 3 
oath; &c:::do:adjudge that-the ſaid Jobn Hartley, on the zoth day | Th 
of September aforeſaid, im thb arſt year aforeſaid at the pariſh of 1 
Thornton aforeſaid, in the Weſt Riding aforeſaid, did keep and 8 
uſe a certain dog, called: a greyhound, to kill and deſtroy the game, + 608 „ 
and that the ad 22 Hartley had not then any lands; &c.. Aud 7 = 
1 I the id Janes, Le. do convict, &c, _ | 
J. A. B bspfEI D. 
n 


= 
2 a. * 
43 * ir 
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appeared to them from the nature of the evidence 


Pb 


Baltes" Term 148 Ges) "i 


3782. on a tule to ſhew cauſg hy this conviction could nat the 
— quaſhed, Chambre took two objeAions': 1. That it was not fully 
Rex and ſufficiently ſtated, that there had been an uſing of the grey- 
"MT hound, f. e. ho and in what manner, and for What purpoſe. 
„. Phat it Was got erpreſeiy and poſitively auerred, that he had 
IL. 1 and uſed a greyhound at all.. tod=121 7 3h: {+880 
R "ns ani 1. He cöntended, that it was an eſtabliſhed. rule in convidticns, 
0 ai F ! chan every material fact ſhoùld be dĩrectiy averred, and the evidence 
particularly ſtated : that in the preſent ĩnſtance the manner f 
uling, or purpoſe for which uſed, was ſo far from being 3 
larly fer: out, that the consction had only lat moſt purſued the 
ob 140 language of the ct, 'viziiithati (the greyhound was kept “, to kill 
. and deſtroy dhe game that this was not ſufficient,” and that it 
was neceffary to ſet out the evidence at large, he relied upon two 
3,  anthotigidss : 1. The caſt of fal the King v. Killa, Clerk; which 
____ was a conviction of a clergymagiunder ſtat; 19 Geo. 2. [J for ne- 
bo loſing to tead the act againſt profane chrfibg and I + 
1 that in this conviction, the information fully charged the offence, 
ſpecifying that the defendant was par ſdn of the pat Barich bi Is 2 g 
as ſuch, his neglecting to read, &c. and that the ſame, as ſet forth, 
was duly proved; but that the court held, that it ought to have 
ſpecially ſet 
forth, that the defendant was guilty: and that the bonyiction was 
accordingly quaſhed. That ĩn the other caſeſc}], the Vn v. Spar- 
ling, which was a conviction under the ſams ſtat. [A] for profancly 
curſing and ſwearing, the ebnviction ſet Hach ihe the þ br. to be, 
that the defendant profanely'ſwore fifty four'oaths and one hundred 
and ſixty curſes, &c. but the court held, that it could hot in that 
form be ſupported, . the oaths and eurſes not being ſet forth: 
for that what is a profane oath'orcutſe is nen aa and ought 
not to be left to the judgment of the witneſs.” That here the 
evidence is only, that the defendant kept a greyhound for killing 
the game: that therefore the witneſs here if like manner takes 
upon" himſelf to. ſwear to the law; and to judge What is N 
and that he ought to have ſpecified what the defendant did, 
wn gums? he e _ eu nag act done, ot the ſpecies of 
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Aist RON 'be deſtfoyed; 46 d yiſo doing he would bavef hee 1782. 

ied materials ta enable thoſe: to m, z judgment, whom be 

confiderscompetenttto judge. 87 

2, That it is not — and poſitively averred, that the de- e. 

fendant bad kept and uſed a greyhound at all; but only that. he 
kept and uſed a certain dog called a gteyhound: that it might be 

called ſo, and yet be another kind of dog: that it might partake 

even of the —— of a; greyhound ; Boe that the act [a] clearly 

deſerihes one particular ſpecies of dogs: that ĩt might be an Italian 

greyhound; and unſit ſor the purpoſes prohibited by the act: and 

that it had bern 9 that keeping a hound, though for 

the: me the Same, een 1 en eile under this 

fa} uter[ ach ned d 16. 

mihan J. in ſapport of the ee infites, that the reaſon 

of the ching by no means juſtified! the authorities that had ben 

cited z and; therefore that in a formal ohjection, where all the au- 

thorities: Were not unĩſurm, the burt would not, if not ſatisfied 

upon priaciple, avoid an act of a magiſttate, Mich M not im- 

d upon the merits ; eſpecially; as by ſo; doing they would 
inevitabl y ſubject him to an action, a diſtreſs having been taken 
under the authority of this convicton: that where an act deſcribes 
an offenice, there ſeems to be no method: ſo accurate and: ſo little 
exceptidnable as to: follow the words of the legiſlature : neither in 
the preſent caſe,” in which; the penalty was the ſame Whatever the 
ſort of game might be, could any obſection ariſe e] from the in- 
ability of the magiſtrate under a general charge, to proportion the 
puniſhment ta the particular natpre of the offence: that there 
was but one ſpecies of game that a greyhound could . 
independent of the uſe, Mo keeping. only for theſe purpoſes, of 
any dog prohibited by the ſtatute, Was ſufficient to conſtitute the 
offence; for the datote ſays in the disjunctive, keep ar uſęe; and 
that, unleſs: from the particular cireùmſtances attending the dog, 
ot other proofs adduced, the contraty could be ſhewn by theide- 
fendant, the la would ines 1 ſuch dog. Was Nees foriduch: ;PUF- 


ict & 740 Ne .. 21 712 4 AL UOTE . * 2 H 8 3 
Nied 15 H. 18 1 — 1.4 | 4% J. . 18 [3 2 411 $3.5 UL £29] 5 
* de e n ee i ben Harkin Olly 40, ke nd erin 
ſett bong dogs, hayes, lurchers, tunnels, or any other engines to kill and deſtroy the game, 
115 13 G. 2. Hooker a. Wilks, 2 Str; 1126. F 
c Vie Rex v. Chapman, E. 28 G. 2. 1755+ 25 BOS das 3 11 ien 
A a 15 eee eee ee poſes: Fr 
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il 
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- verſus - 


ARTLEY, 


been Kept for the pur 


that to 'this laſt 
[2] the Xing King v. rogpmeiſg it was added by the court; that **a 
rs from nets and d 


tion * 5— ſtate of rhe evidence; that it was true, chat it had 


were uſed, need not be ſet out; but char was not the point of 


E i +7 tin 22 Geo g. 


ſee "that in the caſe df f] the King v. Habe 12 
den upon this estate, that, as it ran in the disjunctĩve, the | 
bare keeping of a lurcher is an offene withinit; that abe 
of any of the things enumerated by che legiſlature; was: therefore 
of itſelf an offence i that things indeed, which" wert only con- 
ſtructively included in the act, as a gun under the-word-*'engin 
muſt be expreſsly ſhewn upon the face of the p 
poſe of deſtroying the gam a gun 
be purpoſe as the protection of a mant houſe : 
rine which was recognined in the'caſe of 
n 
, which" enn only be kept for Ft 
purpoſe :” and that the preſent caſe being that of one of the in- 
ſtances enumerated, * more was neceſſary to be ſet ut. 
Chambre — ep ly, „that the caſes cited againſt him had 
all-gone form oy the adjudication ; but'thatihis © 


may be uſed for ot 


been ſaĩd in the King v. Gargner, that the purpoſe for which dope 


the ter that the 
eeſſa 


queſtion there was, whether it wab ne- 
ry to ſet out the purpoſes for which a gun was uſed: that the 
eburt held, it was, becauſe à gun might be uſed for other pur- 
poſes, as the protection of a houſe: and that the principle there- 
fore of this decifion ſupported: his argument; for thavdogs are 


mote commonly kept * this very purpoſe, rn r of 


bouſes, than guns ars. N 
8 'Lord"Marsf © Convidtions muſt certainly-be preciſe, 'that 
the court may ſee whether the offence committed: falls wi within the 


juriſdiction ot the magiſtrate ; and, whatever the'conſe 


ceſſity to be 2 


the other offence. The keeping therefore of a thin 


quences are, 
they muſt be quaſhed if not ſo. In this act there are two offences 


deſcribed ;''a keeping and an uſing; and the legiſlature mean, 
that there may be a Keeping to e &c. which is not of ne- 


by an uſing for that purpoſe. If it were fo, 
it would be tautologous'; for ſuck evidence would be u proving of 


prohibited 
being an offence under the act, it is neceſſarily þ rind frets evidence 
of a LS for the purpoſe prohibited ; and it is e AP: 


* 


1 68 \ ö 
41 H. 8 G. 1. Str. 496. a . 4 N - : | 3 d 1 as "9-4 882 f * bY +. if 443 - 4 3 
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on the defendant to ſhew that it is kept for andcher purpoſay'an- 2 
that in the preſent caſe; it is a een = 
particular ſpecies of greyhound... The deſeription cannot be more 
preciſe, unleſs ſome —— inſtance of 
lf kneping af itſelf conſtitutes an offence, cannot be neceſſary. 
Ad to the other objection, that the averment in i 
is detective, in ſtating only that this was a dog coed a greyhound, 
I think it pofitive: enough. It _ mean the dog vr that ade 
generally known in this'cou Lat 
bee J. The caſe of U v. Gardner. it in n point, and 
muſt govern this. There | is HP another uſe to which wer 
ies of dog can be applict. 83 
* . J. There is no Derg but dhe. meter the __ an 
mon acceptation of the words, uſed in the conviction, this is a 
ſufficiently apt deſcription of a . a it is not ene, 


7 a 


ufing is ſnewn ; Ay | = 


Harter. 
TAC) 


in convialions to adhere tothe letter. Fe 

. d e e an 3 #4 i! 
| * Nenn | Rule 1 and 
e ee lib A ui - 35} 'convieivn affirmed. 


"Vide the cas of Rex v. eff $5.76. 42 „ 
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ner; v. Inhabitants of Bagworth, 


Bug an ende of wo juices 67 the county of Leirgfer, the Service under 
forms of which was as folie . Fuente 
t Whereas, &c.' we, the ſaid Juſtices, upon examination of the cones with 
premiſes upon oath and other circumſtances, do adju n the 

td be true, and alſo do adjudge the place of the la 
tlement of the Kaig Sarah Ward i 


is in the "aid | pariſh: ofR Nee any number 


Ge.” mts 295 . 1 4 92 29 3 ict: of hirings 
The ſaid \Jultices remoye Sang "Ward Im the pariſh of Bag weck, a 


worrd'in. the county of Eeireſer to the! pariſi of Rathy in che order of re. 
ſame county. The ſeſſions on appeal . the ſettlement to woval need 


be in Bagworth, quaſhed the order, and ſtated the following gaſe: e 


That about Wing weeks before old Michaelmas 1780, the pau- or ſummons | 
per was hired by Valkam Hunt of Rally. for one week at two 3 
ſhillings and kxpence per week wager, and eee to e in 

F at 
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week till old Micbarlmur and received her wagte e 


te 22 „ Bech a 


chat ſervice: in the fall Hie (Hut h6bſe ut Raiby'by 1 
very werk. 
That during that time ſheé conſidered hetſelf at liberty to have 
quitted her ſervice at the end of any one week; and: to have hired 
herſelf to any other perſon. hat at ſaid old Michdeimay'yy80,: 
ſhe was hired for a year from that time; and that ſhe ſerved till 
about a fortnight before the following old AMiebarlmat; When, 
being with child, ſhe was deſirous to conceab the knowledge of 
it from her maſter, and applied to her maſter toileave her ſervice; 
and they parted by conſent, and he paid her her wages, up to 
that time; That ſhe was employed in the ſame manner during! 


Settlement at the time ſhe ſerved by the ms as under "ou hiring after —_— 


chaeknas 51 let OT US Hoa, 9414; REL | 
: Dayrell. ſhewed- cauſb in t of the lr of Gffions; and; ; 
contandiad that, though Fanny rule, Which was univerſally ac- 
knowledged to be the true us well as the moſt political cunſtroo- 
tion of the act of parliament, i. e. that there muſt be not only 
an entice ſervice for a! year, but that ſuch ſervice muſt be; under 
one entire hiring alſo, to gain a ſettlement, had by a long ſeries 
of later authorities been overturned, the court ought not to ex- 


dend a principle they did not approve, beyond the line of any former 


deciſion: that in every caſe which exiſted, in which a hiring and ſer- 
vice for a broken period of time had been holden to connect with a 
ſervice under a hiring for an entire year, ſuch broken period had al- 
ways been a confiderable portion of time and i in no inſtance leſs than 
a quarter of a year: that the act in its very terms [a] requires a conti- 
nuing and abiding in the ſervice: that, if the court were to hold. tha 

| theſe words were ſatisfied by a biring for a week, they muſt al ſo by s 

| biring for a day; and it, would contequently be in the power of any. 
maſter in twenty - four hours to ſettle in his pariſh, any day-Iabourer, 


| ., who had worked with him for twelve months: that the ceremony 
of a hiring for 2 year was in ſuch caſe the only requiſite: that, 

however, unlikely it might be to be frequently ace upon, the 
court would not Think 4 to lodge ſuch a, power [ü] in the hands 
: 1 e "oo th by t e Aue of 19 0 5 


pane be] Weekly 
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| n ro lie rhe . n LE Hl 2! 
5 N 3. 19.6 4 Ar #% E 
1 85 Denniſon, J. in the 'caſe f Ren . the Inkiiibast of Wiüntbn Ol 


a M. 22 G. 2.1748. Burr. Settl. Caſ. 280, and Page, J. in theicaſe uf K. 3s) | 


Aynhoe. M. 1 G. 2. Bott. 292. and the court in the caſe inter a 
ang e. 4. M. 9 Ann. 2 Salk. 335. * 


e] c. 4. ſ. 12. 
ſervants 


Eaſter bn 42 660 


ſetyints ute conüdered d put upon the fame 
bourers;' , an 2 
But in what view aer ie might be-confidered by-the cautt, 
he infiſted; that the order itſelf could not in point of form be 
1 44 that ĩt did not appear to have been made upon pro-— 
nd fofficient evidence: that it was made only upon exami- 
1 'of' the premiſes: that an inquiry nerally into the ſubject 
"imattet-is Hot enough: that the pauper himſelf muſt be examin- 
ed, and that that has been ſo holden ! 10 n 111 cop 1 Ts: one 
. Wytes and Others. 5 
Buller J. It cannot de neceffury. in el este, that the pauper 
mobid be examined. In that of an infant of tender years it ed 
be impoſſible. There is no ſuch general rule: and as to the caſe 
cited; it was an information, and muſt therefore have gone on dif- 


fetent grounds. The . e 5 [4] ones refuſed to Gag 
the'p pauper. e 

Dreh. Still, as in the pretsut cſs, the pupae is tiot ſlated to 
*be'an' infant. or under any ſuch diſability as would prevent her 
giving niaterial evidence, it ſhould appear that ſhe had been firſt 
ſummoned, ſhe ought to have had notice and to have been heard, 
befote her removal; as ſhe might have produced: a certificate, or 


ſhewn' other ſaffcient cauſe why: ſhe meu *. to bave been re- 
moved! a] *11- 1 4188 1 int 
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Comber bach is in point. In that caſe Holt, Ch. J. ſays, If it 

can be, tis fit it ſhould: be ſo, but not abſolutely neceſſary.” 
Tl Brarcroft and Gally-were in ſupport of the rule to quaſh this 
order: and Bearcreft inſiſted, that with reſpect to the laſt ob- 
jection, even if there were not a caſe in point in bis favour, no- 
thing leſs than an authority directly in point againſt him, could, 
in this Rage of the diilinels, have induced the court to let it pre- 


Derr — erer . — 1 — 
Tr. 11 * 12 3 1738. Andr. 2 8 
is at the inftance of a ſubſtantial perſon, the party I. againſt Wykes, an 

bitant of the - pariſh from whence the removal was made, and who took an examination 
ithout ſummoning the party and in which no complaint appeared, that the party was 
4% likely to e chargeable,” but only that he had endeavoured to gain a ſettlement 

"there contrary to law,” and then. ſent the party to two other Juſtices to be removed. This 
the other juſtices did, under the examination taken by Wykes. The information went 
againſt them all ; bat againſt Wykes, as the caſe ſtates, principally, not on account of the 


| negleet of the ſummons, but becauſe it was not in the com laint, ““ that the * 
was likely to become chargeable.” 48 AF. * b 


[4] E. 10 W. 3» Comb, 478. 
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a and ate Whatever the practice and the geadieſt xvls in. ge- 
neral for inveſtigating the fac might be, a diſcretion was ſtill to 
be exerciſed. by. the magiſtrate; and that, the ſtatute did not con- 
tain any peremptory direction to examine the pauper. That, as 
© to the. point, made, upon the. facts ſtated, the words of Parker Ch. 
J. in the gaſe of [a] the King againſt che Inhabitants of Brightwell 
applied exactly, and muſt govern the preſent. caſe; . and if there 
exifted-any: deciſion. in which the court had holden that a weekly 
ſervice. could not be coupled with. a ſervice by. the year, there 
were other ingredients in the caſe ; and it muſt have gone u 
the: principle, that the to ſervices. [5], were in a different cha- 
Tracer and not u generis; thatitherefore, in the ĩnſtance of a day 


labouter or other workman, not an inmate, as theſe circumſtances 


made the whole difference in point of law, the ill conſequences 
pointed at could not poſſibly ariſe ;. but that the preſent was the 
caſe of a domeſtic, a menial ſervant, and it was expreſsly found, 
that. the weekly ſervice: was performed, while the: pauper , con- 
tinued- to live. in her maſter” hols,” and. that during this. ſervice 
*« the was employed in the ſame manner as es * n after 
Michaelmas.” 

Wille J. (Ropping Gall). 

Tho: queſtion rejſed upon the merits. is e clear; and. 


indeed ſeems to have 96.4 b vieded at the bar. The pauper. did 


not live in this; family occaſionally, or work under their direc- 


* 


tions merely as a day- labonuter or charwoman, but conſtantly. as 


a meniel ſervant, and employed throughout in the ſame ſervices: 
and a hiting for a year with à year's ſervice ip the whole, and that 
of a ſimilat: nature throughout, though ĩt ĩs made up of ſeyeral hir- 
e there: be no diſcontinuance) 8175 a ſettlement. To 
objeRion in point of form the caſe | cited from Comberbech. is 

+ oop oy And, if it were not, I ſnould have no difficulty. We 
are to preſume in favor of orders. An examination of the premiſes 
id an an r relevant to e d cat- 
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E, 116. 1.1716. 1886 Cal. 93 4 ee 287. See ald Cillof Seri, 564! 8. C. 
17 Vide Rex v. the Inhabitants of Wrinton Gee "Wrington, - M. 22 G. 2: 1748. 
Bur. Settl, Caf. 280. and Rex u. Inhabitants of Gfendon Underwood, Tr. 23 G3: 208 
poſt. from whence the clear inference ſeems to be, that, though the capacity in WBI 
ſervant acts, and the nature of the ſeryices performed, are. not For the ſame (eB ao or 
genus, yet, if throughout the whole period of the AY ſervices, , the pauper continues to be 
a menial ſervant and part of his maler: family, ſuck ſervices wi i Point of law connect, 
and give a ſettlement. 


ä | e 


Eaſter Term 22 Geo. 3. _ 


not FT but by means of che teſtimony. of every noceſſary witneſs: | 1984, 

_ and: injuſtice.'cannot have been done; for, as this caſe went in 

courſe of appeal to the ſeſſions, had there been an actual failure of — 

this or any other neceffary evidence, n would have been Inhabltante- 

taken, ofit. upon the caſe ſtated, - . - .. of Bac. 
.'Buller, J. Here is a continuance. in the en 6 fl year: . 

and it has been long ſettled, that, where the ſervice extends 

throughout the year, you may le any number of preceding 

hirings and fervices with a hiring for a year. The extent and 

duration of the ſeveral preceding ſervices, where ſuch ſervices 

have been ſimilar, have never been adjudged. to vary the law: 

but there muſt be. one intire: hiciog for a year. As to the other 

objection, independent of the authority, where it is doubtful whe- 

ther an order is good or bad, the court will preſume it good; and, 

as the Pa ig may be made. out by other evidence, and cannot 

al ways by that of the pauper, it cannot be indiſpenſibly neceſſary that 

ſhe ſhould be 9 In the Kring v. Honiton, as reported by 

Mr. Bott p. 202, the order is ſet out at large, and is open [a] to 

the ſame objection; but none ſuch was taken. 


Dur: + Jo: W 
3 bd * Lr abſolute. 


enen Order of no juſtices affirmed. 


Lord Mansfield, not having been ia court N the whole of 
the ee. een opinion. 
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PEMBERTON Rane judgment upon Such previ- 
an S e y. againſt the defendants, tried at Bedford before . 
Eyre, B 1 for "nat obeying an order of « juſtce of fern. made n: dation of the 


magiſtrate's 


authority, muſt be rected or tl referred to in an indifment fer diſobedience of ſuch ae 
B b 5 „ i fer 


Falter e Term 22 Geo. 3. 


der ſtat. 19 G. 3., Ca] J direQing the defendants, overſeers of the 
paris of St. 5 in the town dry county of Bedford, to reim- 
arſe a ſom * money advanced by the overſeers of the pariſh of 
Mepperſhall in the fame county, to the family of a ſubſtitute in the 
militia of the ſaid county, for an inhabitant) of the pariſh of St. 
Jobn; and which family at the date of the ſaid order Abe in 
the ſaid pariſh of Mepperſball. i C4000 
The indictment at large ſlated, that on the 18th day of July 
1781, Jobn Neſbitt; Eſq; one of the juſtices, &c. did ide an or- 
der under his hand and feal, in the words following. County of 
Bedford. To the overſeers of the pariſh of 87. Jobn in the town 
of Bedford. It appearing to me John Neſbitt, Eſq; one of his 
majeſty's juſtices of the peace in and for the ſaid county, on oath, 
that the overſeers of. the pariſh of Mepperſball in the ſaid county 
have paid to the wife of ohn Hui, for herſelf and three chil- 
dren, the ſum of four ſhillings per week for eighty-three weeks, 
beginning on the 24th'day of June in the year of our Lord 1773, 
and that the ſaid John Huff ſerved during all that time, ay a A 
ſtitute in the Bedford militia for Jobn Clayton of your faid pariſh 
of St. Jobn. Theſe are therefore to iter and direct you, the 
ſaid overſeers of the pariſh of Sr. Jobn in the town of Bedford, to 
Pay to the overſeers of the pariſh of Mepperſball in the ſaid coun- 
ty the full ſum of ſixteen pounds and twelve ſhillings—Given 
under my hand and ſeal, July 18th 1781. 
That on the ſaid 18th day of Fuly at the pariſh of Sr. John in 
the town of Bedford within the county of Bedford aforeſaid, Yds 
Bell, then and now one of the overſeers of the poor of the ſaid 
Tiſh of Mepperſpall, did produce and ſhew to Thomas White — 
Jobn Eling, then and now overſeers of the poor of the ſaid 
riſh of St. Jobn, the ſaid order of the ſaid Jobn Neßbitt, and did 
then and there demand of the ſaid Thomas # bite and Fobn Eling 
the ſum of ſixteen pounds and twelve ſhillings in the ſaid order 
directed to be paid by the ſaid overſeers of the poor of the ſaid 
pariſh of Sz. Jobn, to the overſeers of the poor of the ſaid periſh 
of Mepper ſball. 
That the ſaid 7. Bomas White and Jobn Eling, then oy now 
7 being overſeers of the poor of the ſaid pariſh of Sz. John, on 
15 8 dk and ond en at n Rm of St. | Foun Went un- 
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lawfully, 
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lawfully, nn and wilfully did refuſe to pay to William . Fay 
Lincoln and the ſaid John Bell or "A wh of them, then and now CG 
overſeers of the poor of the ſaid pariſh. of Mepperſhall, the. ſaid Rxx 


ſum of ſixteen pounds twelve chillings, and ſtill do refuſe to „ 4 1 
pay the ſame, in contempt, &c. EIN, \ 


To this indictment, upon which. the defendants were found EE 
guilty, Pemberton, A. now took three objections ; /1ſt, that it did 
not ſet out any order of maintenance previous to the order of re- 
imburſement, without which. firſt order there could be no legal 
foundation for the laſt.. 2d, That the order was retroſpective, 
being for the payment of a ſum ſuppoſed to have accrued under | 
an order of maintenance, made long before; whereas the act di- h 
rects { a],that the order of reimburſement ſhall be made at the ſame 
time with the order of relief or maintenance; and that it was for 
a groſs ſum for. eighty-three- weeks; and, as inhabitants may | 
change in that time, they ought not to be ſo charged, as this cir- 
cumſtance, or that of houſes being uninbabited, would produce an 
inequality in the aſſefiment. zd, That. it did not appear, upon 
the face of, the indictment, either that the militia- man, for whom 
the ſubſtitute ſerved, was ballotted, or that the ſubſtitute was 
ſworn or enrolled. w 
Murphy and Grabam ſhewed cauſe againſt the rule to arreſt 
the judgment; and contended, in anſwer to the firſt objection. 
te that the order of maintenance was not ſet out, that the maxim, 
that there could be no intendment made to ſupport an indictment. 
is not to be taken without ſome limitation; for there muſt be 
circumſtances of inducement: that the order of maintenance is a 
judicial act, and that after verdi& the court will preſume. it re- 
gularly made: that this was done in the caſe of [6] The King v. 
Mrigbt; which was error upon a judgment on an ĩndictment 
for ſuffering an eſcape of perſons, qui commiſi fuerunt by juſtices 
of the peace under ſtat. 8 H. 6. for a forcible entry: the error 
aſſigned was, that it is not. expreſſed how the commitment 
Was made, whether upon view of the juſtices, or Fer 
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[a] The words of the at are: * 9 any e whote family may =, 
chargeable, ſhall not ſerve for the pariſh where his family ſhall dwell, it ſhall be lawful for 
the juſtice of peace, who ſhall make any order for the 7 clief of ſuch family, at the ſame 
time to direct the overſeers of the pariſh for which he ſhall ſerve, to reimburſe the money 

ſo paid, to the overſeer or overſeers, who ſhall have advanced the ſame in nn of 
the order beforementioned.”. 

1e M. 23 Car. 2. 1 Ventr. 169. Vide 3 Salk. 93.8. C. 
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2582, Pun an Wight 10 chat it 'doth not appear, that they were 
2 legally committed, nothing of the proceedings being ſet forth, 
| Rex and it not being even aid, Hebito er legitimo modo commiſff. © Ant 
8 the court Held, that it berng but inducement to the -offence 
Erne, whereupon this indictment is, that it is well enough alledged, 
8 *c. and after the verdict they muſt intend, the commitment was le- 
gal.“ That the caſe of [4] The King v. Pollard and Taylor was 
very ſimilar to the preſent; and that there in an indictment 
againſt an acceſſary, it was not holden neceffary to aver that the 
principal could not be taken: that the prefent was not the caſe 
of a penal ſtatute and that here every thing material was let 
out. : 
2. As to the Sen objedion, «that the or of reimburſe- 
ment was not of the famé date with the order of maintenance, 
but long after; and that it directed the payment of a groſs 
ſum,” they inſiſted, that the words of the act muſt receive a 
reaſonable conſtruction: that, if taken ſtrictly, it would in all 
caſes be nonſenſe; but that in this particular caſe it was impoſ- 
ſible that it could be ſo taken, as the order of maintenance was 
made [#] before the act paſſed: : that the words © at the fame 
time” muſt be conſtrued adverbially and to mean ** alfo” or 
< likewiſe”: and that the ſum directed was very reaſonable — 
the length of time; aad in a large pariſh was too ſmall to become 
the object of a new aſſeſſment. 

3. To the laſt objection, that jit does not appear, that be me 
ltis- man himſelf was ballotted, or that his ſubſtitute was ſworn 
or enrolled, 'they urged; that it appeared, that the ſubſtitute 
ſerved for his principal; and that out of this whatever elſe was 
called for by the objection aroſe as neceſſary inference; for that the 
ſubſtitute could not have ferved at all without having been ſworn 
and enrolled; or in the character of ſubſtitute, had not his prin- 
eipal been previouſly balloted and drawn. 3 

Pemberton, A. in ſupport of the rule to arreſt the judgment, in- 
ſiſted, 1ſt, that in — proceedings nothing is aided by a 
verdict: that they differ altogether from civil actions: that the 
ſtatutes of en do not extend to them, and did not even to the 
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This act paſſed on the rbirtieihb of June 1779, and Weener uf maintenance maſt 
have been on or before the #wventy-fourth of the ſame month: as the indictment ſtates, that 
the weekly ſum to be reimburſed began to be computelt on chat day. 


4 3 |  ... caſes 


caſes of mandamus and quo warranto, till the ſtatute of Ann. fa}: 1782. 
that the order of maintenance was not matter of inducement; but 
the very foundation, upon which the whole authority of the ma- Rex 


giltrate reſted; a . 
| Lord Mansfield (fropging P ember . | Fri, 


muſt appear with a ſcrupulous certainty: and here it is diſobe- 
dience to the order of a juſtice. Now it muſt appear upon the face 
of the inditment that this was a legal order; for, if it is not 
ſo, diſobedience to it is no crime. Then this is an order of re- 
_ 4mburſement, Which ꝓre- ſuppoſes an order of maintenance. Such 
order neceſſarily muſt be; for, if the overſeers had made the diſ- 
burſement, of their own accord and without an order for that 
purpoſe, they could not legally be reimbarſed. Such voluntary 
payment would not have entitled them to reclaim the ſum advanced, 
becauſe they are not authorized: to judge of circumſtances, Had 
the juſtice of peace recited the order of maintenance, tis admit- 
ted the indictment would have been good: and had he even in 
general terms referred to it, the court might perhaps [5] have 
preſumed ſuch order propetly made. There would then have 
been ſome colour of authority for the juriſdiction exerciſed. But, 
ſo far from having recited it, he has not made the ſlighteſt refers 
ence to it. The indictment therefore cannot be ſupportet. 
Beſides, the order of reimburſement is not at all connected with 
the order of maintenance, though the act requires, that they 
inould both be made by the ſame 2 the ſame time : i. e. that 
whatever ſhall be paid ſhall be Heichburked : but is is at the 
diſtance of a year mage for a;groſs/ſum. _ 
—— ne wo | Buller, ultices, concurring, | 
Nule abſolute, and. . 
 '» - Judgment arreſted. 
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Jae, -C. 20. f. 7. | 

8 ati as been ren, 8 the juriſdiftion exerciſed 3 
Mok a former order, a general reference to fuch order, without ſtating it, is no ; 
to ſupport dhe indiäment. H. 20 Geo. 3. Rex v. Winſhip and — * 


IF, 73+ Vide Rex Vs nene Tr. 25 G. 3. 78s. Poſt. 
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In indictments the crime, with which the defendant is charged, erfeers ke. 
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Vater 6 3. 
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Lowndes Eſquire, . Lewis, Clerk. ON ile | 
x 1 5 * 5 N * * a v 199 : 294% 
Bard, 13 
Wy . 1 5 1 5 was an Alen of debt on. the Nat. ; th; fa] for the 
Pn better preſervation of the game, and the defendant pleaded 
0 Er 


FRE hs the zeneral iffur. At the laſt aſſizes fbr the county of Oxford, the 
150. per cauſe was tried before Heath, J.; and the plaintiff obtained a ver- 
e dict for two penalties upon two counts, one for keeping, and the 
fication to Other for uſing, a greyhound, upon the ground that the defend- 
kill game, ant, who had a living of 100 /. per annum, had not ſhewn an ex- 
emption under the ſtat. 22 and 23 Car. 2.; but with leave for the 
e Sl to move to ſet aſide the verdict, and enter it for the de- 
fendant. ear man 6 
And now upon Nie! motion it WO Five the judge's re- 
port, that the points of law which aroſe out of the facts in proof 
at the trial, and which were meant to be ſubmitted to the judg- 
ment of the court, were | 
1. Whether a perſon, having an eſtate for ne of roo. per 
annum, is qualified to kill game? © 
2. Whether a'vicar, in reſpect of his OY has an eſtate of 
inheritance | in him, or an eſtate for life only? © 
The firſt and moſt general queſtion depended upon the words of 
ths act, [5] which were, that every perſon not having lands and 
tenements, or ſome other eſtate of inheritance in his own or bis wife's 
| right, of the clear yearly value of ohe hundred pounds per annum, 
or for term of life, or baving leaſe or © leaſes of ninety-nine years, 
or for any longer term, of the clear yearly value of one hundred 
and fifty pounds, is hereby declared to be a perſon, by the laws of 
this realm, not allowed to have or keep for himſelf or any other 
perſon, any greyhounds, &c.:” and the principal difficulty upon 
the argument ſeemed to be, whether the words or for term 
of life,” were properly referable to the firſt pr laſt branches of 
the ſentence, which created the exemption ? 
Howortb, Bower and Cler te ſhewed cauſe againſt the rule to enter 
the verdict for the defendant: and Howarth infiſted, that, the intereſt 
of a parſon jure ecclefie being no more than an eſtate for life, ſuch 
property would not exempt him from the perialties of the ſtat. of 
- 2 Ann. that it was neceſſary that ſuch an eccleſiaſtical eſtate 
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ſhould amount to 1 gol. per annum : that it was the obvious inten- 


tion of the legiſlature, when they paſſed the ſtat. 22 and 23 Car. a., 
to make à diſtinction between eſtates of inheritance, and eſtates 
for lives and years: but, ſuppoſing there were any doubt upon the 
words of the ſtat. of Car. 2., the ſtatutes 1 Jac. and 7 Fac. being 
in pari materi4 mult be taken as explanatory, and would remove 
the difficulty: that thoſe ſtatutes muſt have been conſulted at the 
time, and that they make an expreſs difference between the qua- 
lifications neceſſary to an owner of the inheritance and a mere 
tenant for life; and that the words [a] of the two acts were fo 
elear and marked, and the conſequences to be derived from them 
ſo plain, that they could not be farther elucidated by argument. 
Bower inſiſted, that a due conſideration of the ſeveral ſtatutes 
and the general law upon this ſubject would not only fortify the 
conſttuction above contended; for; but would go a great way to 
ſhew, that no ſpiritual perſon, unleſs of ſuch dignity as to have 
an eſtate of fee- ſimple in his church, could have any qualification 
to kill game: that ſuch qualifications were merely po/irivi juris, 
and that no ſubject whatſoever is by common law ſo intitled: that 
ſtrictly ſuch title! could only exiſt by grant from the crown: that 
the only ſtatute which had ever given a poſitive right to 
ſpiritual perſon to uſe theſe ſports, was that of 13 R. 2. [5]: but 
that that ſtatute, ſo far as it conferred this right, is repealed by the 
ſtat. 22 and 23 Car. 2.; which declares that they, who have not 
one hundred pounds per annum, in their own or their wife's right, 
ate perſons by the law of this realm not allowed, &.; that a vicar 
4331-273, £32! t3 {25.95 59 LANDS: 97 $1140 B12. rior! . 
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[a] The words of the firſt ſtatute are: all and every perſon and perſons, which ſhall 
| have or keep any greyhound, &c. except ſuch perſon or perſons, which ſhall be ſeiſed in 
their own right or in the right of their wives, of lands, tenements, or hereditaments of 
rhe clear yearly walue of ten pounds by the year or more over and above all charges and re- 
priſes, of ſome effate of inheritance, or of lands, tenements, or hereditaments in his own 
right or in right of his wife for term of lift or lives of the yearly value of thirty pounds 
over and above all charges and repriſes, &c. ſhall be committed, &c.“ c. 27. 1. 3. 
The words of the other ſtatute 7 Jac. are; It ſhall be lawful to and for every freeholder 
which is or ſhall be ſeiſed in his own right, or in the right of his wife of lands, tenements, and 
hereditaments 70 the clear yearly value of forty pounds and more by the year over and above all 
charges and repriſes, of /ome eftate of inheritance, or of lands, tenements, and hereditaments, 
in his own right or in the right of his wife for term n value of four- 
ſcere pounds over and above all charges and repriſes, &c.“ c. 11. . 7, and vide Rat. 1 Jac. 
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or [a] rector has nothing in any fuch right, but holds only eln 


ecclęſiæ : that the inheritance is certainly (e] in abegance: that 
he has not the mere writ of right, becauſe: he has not the 
intire fee fd]; but only the ſpecial remedy of juris ntram [e]: 
that a biſhop indeed had the fee in him; but this a rector had 
only an eſtate for life and that only in the tight of his church; 
and, if he is intruſted with ſome of the remedies given to tenants 
in fee, it is for the benefit of the chuck only: that it was alſo 
oblorvable opon this very right given to the clergy by the ſtat. of 
R. 2., that, though its proviſions extended to all laymen, and even 
included artificers: and habourers, ** who had lands or tenements 
to. the value of | Forty ſhillings by year, it enacts, that no prieſt 
* nor other clerk, if he be not advanced to the value of ten pound 
by year, ſhall have or keep from henceforth any greyhound, &c. :” 
that the inſiſting upon a qualification of ten pounds per annum, at 
that time and according to the then value of money, amounted in 
moſt inſtances to a prohibition: that it certainly muſt have been 
ſo meant; and that the reaſon was, that by the canon law Ig] all 
clergymen were prohibited from uſing theſe ſports. 

That, as the ſtatutes: of the firſt and ſeventh of King James had 
been infiſted upon as ſhewing that the legiſlature: had uniform · 
ly made a diſtinction between eſtates of inheritance and eſtates for 
life, with reſpect to the annual value neceſſary to convey: the 
tight in queſtion, the ſtatute of [5] 3 Fac, which enabled any per- 
ſon, having lands of tool. per annum in ſee, or for life to feize 
and keep anx gun uſed, &c. by any perſon. not having, &c. might 
be cited on the other ſide to N that in ſome inſtances at leaſt 
this diſtintion was not preſerved, but that the owners of theſe 
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[a] There had been ſome miſtake in the ſtate of the queſtion i in this cauſe, the defend- | 
ant being in point of fact Rector of Gn in the __ of Wilts. 
Le] Litt. ſ. 644. ar 

c| Kitt, 84 | T 


45» | 
| Vide Blackſt. Comm. 2. 413. 
Tue words of the act are; ** If any perſon or perſons, not . any manors, 
lots tenements, or hereditaments of the yearly value of forty pounds, or. not. worth. in 
goods or chattels the ſum of two hundred pounds, ſhall uſe any gun, &c. that then any 
perſon, having lands, tenements, or hereditaments, of the clear yearly value of one hun- 
dred pounds in fre: fimple, fre-tail or for life, in his own right, or in the right of his wife, 


may take from the perſon or poſſeſſion of uch malfador or . Tackbors, and to his o] uſe 


for ever keep, ſuch guns, &c.“ c. 13. f. 5, 
eſtates, 
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eſtates, though different in quantity of intereſt, were put exactly 1782. 
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upon the lame footing : and he infiſted, that, ih judging of th 
law.and drawing conſequences from it, the object of the legiſlature Lownvs, 
in making it ought ro be had in view: that this act had not paſſed Eſquire, 


4 1 £3 ed een een tot, ares 
VVV 
deſcriptions of men, as or the purpoſe of providing eaſier temedies Clerk. 
in LI GET SLOT ie TH 5H 2311S 3 $3 iin > | 
to prevent the invaſion by others' of rights, which were by theſe 
clafſes of men conſidered as compleatly veſted in them already; or 
at leaſt that all legal pretence of claim in thoſe, againſt whom it was 
levelled, had long been extin guiſhed : that, if by theſe means it 
would become more hazardous to, offend againſt the game laws 
and conſequently theſe ſports, of Which our aneeſtgrg wete'td 
149 61 i mes gents effecti He LEE os 4 T6 YC1 yel 
tenacious, would be more effectually protected and excluſive 
enjoyed, it was within the very ſame rule of policy not to be too 
nice in drawing the line of qualification of thoſe, who were em- 
powered to ſeiſe the arms of malefaFors ; the ſtron g term uſed 'in 
! TY do 25; EOSFE NS CD NUNIE OLI SHI LS TOO MEDC UE MEU DU EP , TN 73+) | 
the act. IEEE. | — 1 obs 47 ws) | \ dy 26 2h 12 | 4b 1 . l X 
© As to.the words of the ſtatute of Car. 2. 0 for term of life,“ 
and that they relate to leaſehold terms for years of 1 50%. per annum, 
and not inhetitances of 1001/., he urged, that the abſtract of Ld. 
Ch. Baron Comyns, who, when he ſpeaks from himſelf, is a very 
high authority, confirmed the conſtruction inſiſted upon by the 
"» 2 * ,4% r 95353 A 28 nennen ALF r © T4-f $34 15108 
plaintiff: in his Digeſt [a] he explains it thus: By the ſtar. 22 
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and 23 Car. 2, c.25. perſons, not having an inheritance of their own 
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that the act is alſo ſtated in the ſame way in the caſe of [5] 
; 243g FÞ Mie em meme en GI) SE ERS 8 
V. Talbot. Þ : 41 5 - | " , 
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A. air, Serjeant, in ſupport of the rule to enter the verdict for 
the defendant, inſiſted; that the words of the act, without calling 
in aid from any other quarter, clearly and ſufficiently explained 
themſelves: that it was impoſſible to throw back the words 
or for term of life,” to the clauſe reſpecting leaſes : that though 


ennet 
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it might be. (aid that thoſe words were aukwardly placed, from 
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the circumſtance of their. having the qualifying ſum, the roo l., 
* n IIe eee nenne ii 
interpoſed between them and the eſtate'of inheritance, yet it would 
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be both grammar and ſenſe to connect them with the firſt branch 
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[a] Vol. 4. Tit. Juſtices of Peace, p. 71. . 


[4] M. 8 W. 3. 1696. 5 Mod. 307. It appears either to have been ſo ſtated at the bar, 
or was perhaps the idea of the Reporter: It is not à point made in the caſe. 
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of the ſentence, 'which deſcribes the inheritance; wheteal the 
next ſet of words ate upon every principle of grammar plainly the 
introduction of a new branch of a ſentence, ànd in conſtruction 
detached from the former: that the words, * or ng in this 
clauſe anſwered and ſtood in oppoſition to the words, *'not having, ' 
in the firſt and introductory clauſe : that this was therefore a new 
deſcription in a new ſentence, followed by a new value: and 
cor ſequently that upon this ground a life eſtate of 100 /. per an- 
num was a legal qualification to kill game. 
But, independent of grammatical niceties, he farther inſiſted, 
that in the preſent ' circumſtances it was not ,reconcileable to 
principles to connect a clauſe. reſpecting eſtates for life, W che 
to which according to legal maxims it bote no relation: that 
things of the ſame nature and legal character muſt have been in- 
tended by the legiſlature to have been claſſed together: that the 
moſt marked diſtinction in the law is between eſtates of freehold, 
though of no higher a deſcription than pur duter vie, and eſtates 
leſs than freehold, of whatever duration and extent that upon 
this Nieht the act ought to be interpreted; and to read this 
clauſe conformably thereto, would in every ſenſe be the moſt na- 
tural reading; for that the words“ or having,” not uſed in the 
preceding clauſe, which is the ſubject of , conteſt, ' plainly. denote, 
that, when introduced, a new ſubject is taken up; that that point 
is the true diviſion of the ſentence ; and that the fatter clauſe could 
not mean to comprehend or refer to either of the preceding de- 
ſcriptions. > Ot i ag hg 
He alſo contended, that the argument on the other fide, that 


- 


no ſpiritual preferment could give a qualification, and, which was 
founded upon the words, in his own or his wife's right,” in 


the firſt branch of the ſentence, do not apply, unleſs the words in 
conteſt, ** or for term of life,“ are connected with and form a 
part of the ſame. branch: but that the argument by its very 
aim referred itſelf there; and that, if it was properly ſo referable 
and not to the latter branch, it, was the ſole queſtion between 
the parties; and 1001. per annum muſt be a qualification for a 
clergyman : that the eſtate of a parſon being to him and his 


ſucceſſors, is but in other terms an eſtate in fee; that the word 


* ſucceſſors,” when applied to a parſon in his politic capacity, is 
equivalent to the word“ heirs,” in his natural; and that this is 
as large an eſtate as any corporation has. . V 1 
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WAGE; 
Lowx pes, 
Eſquire, 
ver ſus 
Lewis, 


— lerk. 


2020Fo10us author, and.no judicial opinion, 
That the uſual form of convictions upon the ſtat. of Ann? ſhew- 


1504, Pen annum te qualify bim to kill game. 4 
_ The clauſe, as it ſtands in the act, is not grammar. It is by 
ſome ſlip made nonſenſical. The word © having” muſt be reject- 
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| 1 Vol. 451 175+ | ed 
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1782. 


LownDEs, 
Eſquire, 
per ſus 
Lzw1s, 
Clerk. 
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ef or the conſequence”? is, that the Sad a" a term wan; bs 
e act is worded, operate as a [4] diſqualification: an im poffible 
ſenſe in any way of conſidering this ſtatute. But leave out, this 
word (and for the above reaſon. it cannot be retained) and all i is, 
clear. | N 


Millet, . lektueg this af, as it ou ght to be conſt 2 
by itſelf, and reading it without advetting to Sint mig ht or mi 


not paſs at the time in the minds of the framers of ft. it 3 


gives, agreeable to the general underſtanding and practice, a qua- 
Iification to all ſuch as on a freehold of 100. per annum. With 
no other title the clerg V have 11 ayes exerciſed this r ight, and 
ought not to be depriyed of it. clauſe of the act, en is 
the lubject of debate, there are a diſtinct branches of ſentences, 
the ſenſe of each of 'which' is governed by the word having. 
The break or pauſe is, where that word is taken up a ſecond time; 
and there a new direction, a new ſenſe and ſentence, | hegin. This 
conſtruction does ho violence by rejecting, any thing; and I can- 
not conſent by another conſtruction to extend the perfaltics vr the, 
e 
The forms of conbicdtlons, et once ſettled, ee was | 
the particular view upon which, they were at firſt drawn, are 
copied and continued afterwards without thought or conſideration. 
If, previous to the introduction of this form in any book of pre- 
cedents, the particular caſe how before the court had ever been 
made the ſubje& of diſcuſſion, the form muſt have been al- 
lowed to have weight: but no ſuch action or proſecution was ever 
heard of before: on the contrary, the uſage Has been for .perſons 
in poſſeſſion of an eſtate for life of 100/. per annum, conſtantly to 
exerciſe this privilege. It was this uſage therefore, which ſp 4e 
the ſenſe of mankind upon the ſubject, and ought to 2 
Whatever may be the good ſenſe of the thing, or the probable in- 
tention of the legiſlature, I think, that upon legal principles, if 
a penal act is defectively penned, it cannot be carried into execu- 
tion. Without looking into the authorities cited, this i is at pre- | 
ſent ſtrongly the impreffion of my mind. | 
Aſhhurſt, J. The act, as it ſtands, is Wine This ſub- 
jeQs us to the necefiity of adding or ee ſomething. „% Hav- 
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[a] For net "y Reety perſon not < bing Gap eſtate of inheritance, or for life, or 


having a leaſe for any term of years, 1s declared to be a perſon by the laws of this realm not 
aloe to keep greyhounds, &c.“ 
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ing,” wen mall, in hy aft be of the NAVY * rejetted, 1782. 
or © not” muſt be added to it, to ER the whole intelligible * 
either way Lowxpzs, 

Buller, J]. This caſe bee to me to admit of no doubt, 16090 
when the queſtion is conſidered with reference to former acts in Lewis, 
part materia; and if we muſt either reject, or add, or tranſpoſe Clerk. 
words in this act, to obtain a clear and confiſtent meaning, under 
ſuch circumſtances we can do no other than reſort to former ſta- 
tutes : and each of thoſe” cited in the reign of king James, not 
only require in the caſe of eſtates for life a higher qualification 
than in the caſe of inheritances, but even to a double and treble . 
amount. But upon the act itſelf the conſtruction muſt be, that 
eſtates for life are not equivalent to eſtates of inheritance, or the 
whole of the firſt clauſe is nugatory, and altogether rejected in 
effect; as the ſecond, which is having an eſtate of frechold, 
would have included it. The pallag ge in Comyns, the caſe in 
5 Mod., and the printed form of convictions, all ſtrongly ſhew 
the general underſtanding upon the ſubject ; and, added to the 
ſenſe of the legiſlature in the acts para 7, afford to ** mind 
an unanſwerable argument. . 

Lord Mansfield. We will think of it; and mould we change 
our inen we will let Ta: know. | In the mean time let the 


It was never mentioned again. 
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Ne Rann, Clerk, o. Pickin et al. 
eee hd HE quarter ſeſſions for the county of the city of ee 
ſettled under upon appeal confirmed a rate, whereby 'the plaintiff, as vicar 


a compromiſe of a pariſh i in that city, was aſſeſſed: to the 4 for his payments, 

. * ſettled under an act of parliament by compromiſe with his pa- 

pariſh, and Tiſhioners, in lieu of tithes, &c.: and. refuſed to ſtate a ſpeeial 
confirmed by cafe. The plaintiff, refufing to pay the ſum ſo aſſeſſed, was diſ- 

| —_ ie trained upon: and this was an action of / treſpaſs brought by the 
rateable to plaintiff. againſt the defendants, the juſtices and officers, for au- 

the Poor. thorizing and taking this diſtreſs. The defendants pleaded the 

general iſſue, the cauſe was tried at the laſt affizes for the county 

of the city, and the jury found a ſpecial verdict, as follows: : 

That the ſaid Zo/eph Rann, clerk, on, &c. hitherto hath been 

and ſtill is vicar of the vicarage of the Holy Trinity, in the pariſh 
of the Holy Trinity, in the ſaid city of Coventry, in the county of 
the ſaid city. 

And the jurors aforeſaid, upon their oath aforeſaid, further ſay, 
that the ſaid Thomas Pickin on, &c. was Maygr of the ſaid city 
of Coventry, and a juſtice of the peace of our Sovereign Lord the 
King, in and for the ſaid city of Coventry and the county of the ſaid 
city, and one of the quorum; and that Samuel Yale on, &c. was 
alſo a juſtice of the peace, &c. And that on, &c. the ſaid Samuel 
Jobnſon was high conſtable within the ſaid city of Coventry, and 
the ſaid Jobn Whitwell, and Richard Mullis, and each of them 
was an overſcer of the poor of the ſaid pariſh of the Holy T; Tig. 
in the ſaid city of . 


3 | < That 
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That in and by a private act of parliament made in the year of 
out Lord 1558, and in the Ath and zth years of the reign of the 
Lord and Lady Philip and Mary, late King and Queen of Great 
Britain, intitſed An acte for the payment of tith in the citie of 
Coventrye, reciting, that foraſmuch as in the city of Coventry 
- there had been, before the time of the ſchiſm,and the declining from 

the catholic faith and true religion of Chrit, two notable benefices 
and vicarages, the one called the vicarageof St. Michael, and the other 
the vicarage of the Trinity, the right and title of the patronages 
whereof was now moſt lawfully deſcended and veſted in the Queen's 
Majeſty, thetithes profitsand caſualties of the which benefices, before 
the ſaid ſchiſm, were ſufficient and able to find two grave and learned 
incumbents.and vicars, although the ſaid tithes profits and caſu- 
alties ſtood and depended only upon the devotion. of the citizens 
and inhabitants of the ſame city: and now, fince the faid diforder- 
ed ſchiſmatical time in the religion of Chriſt, the good will and 
devotion of the people was ſo much decayed, that the faid benefices 
were not able conveniently to find any incumbent of any honeſt 
eſtimation and learning ; inſomuch that the greateſt pariſh in the 
ſaid city, called Saint Michael's in Coventry, had and did remain 
four years and a half without any incumbent and vicar, by reaſon 
the profits and emoluments of the ſame were ſo ſmall, that no 
learned or apt prieſt would be content to accept or receive. the 
ſame ; and ſo was very like ſtill to remain, if remedy were not 
ordained, And becauſe there was no ordinary way, by the law or 
ſtatutes of this realm at any time, theretofore made. or provided, to 
enforce the minds and deyotions of the ſaid inhabitants, to pay 
any other kind of tithes, and duties to any of the ſaid, vicars, than 
they themſelves ſhould think meet, by reaſon thereof, it was very 
like that the patronages before remembered, ſhould remain and 
be of no value or eſtimation, and that alſo the catholic and devout 

eople inhabiting in the ſaid city, ſhould want and not have the 
BUGS of the church to them adminiſtered, according as it 
was meet for chriſtian people to have; for reformation thereof it 
was enacted by the authority of that preſent parliament, that the 
citizens and inhabitants. of the ſaid city of Coventry, and ſuburbs 
of the ſame for the time being, ſhould, yearly without fraud or 
covin for ever, pay their tithes to every of the vicars of the ſaid 
two parithes before rehearſed, and their ſucceffors for the time 
being, after the rate order and portion hereafter following ; (that 
is, to wit) of every ten ſhillings rent by year, of all and wo 
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houſe and n n thox ps, warehouſes, Collatz, aud, ſtables, and 


every of them, within the ſaid os and liberties of the ſame 4 


twelve pence, And every twenty ſhillings rent by year, of a 


and every ſuch houſe or houſes, ſhops,  watehouſes, cellars, and 


ſtables, and every of them, within the faid city and liberties, 
two ſhillings; and ſo above the rent of twenty ſhillings. by 


year, aſcending. from' ten ae to ten ſhillingearcording © to the 
rate and portion aforeſaid. 


Item, That where any leaſe was or - ſhould be made of any cel 
ling houſe” or houſes, ſhops, warehouſes, cellars, and ſtables or 
any of them by fraud or covin, . reſerving leſs rent than ha been 
accuſtomed to be or Was then paid, or that any ſuch leaſe was or 


ſhould be made without any rent reſerved u pon the ſame, by reaſon 


of any fine or income paid beforehand, or by any other fraud or 
covin, that then in every ſuch caſe, the tenant or farmer, tenants 
or farmers thereof, ſhould pay for his or their tithes of the ſame 
after the rate aforcſaid; according to the quantity of ſuch rent or 


rents as the ſame houſe or Houſes, ſhops, warehouſes, cellars, ſtables, 
or any of them were laſt let for, without fraud or covin, be- 


fore 150 making of ſuch leiſe, Tem, that every Owner or owners 
inheritor or inheritors, of any dwelling. houſe or houſes, ſhops, 
warehouſes, cellars, or ſtables, or any of them within the ſaid 
city and liberties, inhabiting or occupying the ſame himſelf or 


themſelves, ſhould pay after ſuch rate of tithe as was abovelſaid, 
after the' quantity of ach yearly rent as the ſaid houſes ſhould be 


rated at by ſuch perſons as the Lord Chancellor ſhould appoint by 
commiſſion for the ſame, © Lem, If any perſon and perſons had 


taken or hereafter ſhould take any meaſe or manſion place by leaſe, 
and the taker or takers thereof had, or their executors or aſſigns 


did or - ſhould 'inhabit in part thereof, and had within eight 
years laſt paſt before that order, or thereafter” would 6r ſhould, 
let out the reſidue of the ſame, that then in ſuch caſe, the prin- 
cipal farmer or farmers, or firſt taker or takers thereof, his or their 
executors or aſſigns, ſhould pay his or theit tithes after the tate 
aforeſaid, according to his or their quantity therein, and that his 
or their executors or aſſigns ſhould, pay His or their tithes after 
the rate aboveſaid, according to the quantity of his or their rent 
by year; and that if any perſon or perſons had or ſhould take 
divers manſion houſes, ſhops, warehoules, cellarg or ſtables, in 
one leaſe, and did let or ſhould let out one or more of. the faid 
Houſes, and did keep or ſhould ay one or more in his owh hands, 
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and-dithifhabiriiche fine that rheh the Rid: aker or aim 
his on their /exeobtarsoor aſſigus ſhould pay: his ot their tithes 
after the rate above ſuicꝭ accurding to then ty of the! yearly 
rent. of ſuoh manfion houſe ot houſes. referved in bis or their hands, 
and that his aſſigtiee ot of the teſiſlue of the ſaid manſion 
houſe ot Houſts ſhould- pay his or their tithes according to the 
quantity of their yearly: rent. Tremzu if fol! farmer. or farmers, 
oc his or their aſſigus, of an houſe or houſes, warctiouſes; 
mops, crllars or ſtables, had at any time within eight years laſt 
Felt, oraſhould: hereafter, let over all the ſaid — houſe or 
uſes contained in his or their leaſe, to one perſon, ot to divers 
perſons, that theh the inhabitants, leſſces or occupiers of them 
and every of them, ſhould: pay their tithes after the tate of ſuch 
rents, as the: ſaid inlabitants, leſſers or occupiers} and their aſſigns 
or aſſignees, had bean or ſhould be charged withal, without fraud 
or covin.. Item, If any dwolling houſe. within eight years laſt 
paſt, or thereafter, ſhould: be converted into a warehouſe, ftore- 
bouſe; kilnhouſe or malthouſe, or ſuch like; or if a warehouſe, 
ſtorehouſe, kilnhouſe or malthouſe or ſuch like, within the ſaid 
eight years, was, or thereafter ſhould be, converted into a 
dwelling houſe, that then the occupier or occupiers thereof ſhould 
pay tirhes for the ſame after the rate above declared of the rents of 
manſion houſes. hem, That where an perſon ſhould demiſe any 
dychouſe, btehouſe, kilnhouſt or miatthouſe, with implements 
convenient and-neceffary. for dying, brewing or maleing or keep- 
ing of malt, reſerving a rent upon the ſame, as! well in reſpect of 
ſoch implements, as ih reſpect of ſuch dychouſe, brewhouſe, kiln- 
houſe or malthouſe, that then the tenants ſhould pay their tithes; 
after ſuch ſort as was aboveſaid, the third penny abated. - Item, 
That When any manſion- houſe with a ſhop, ſtable, warehouſe, 
rimber- yatd, ttinter-yard or garden, or orchard, belonging to the 
ſame, ot as parcel to the ſame; was or ſhould be occ together, 
that if the ſame be hereaftet ſeveted or divided, or at any time 
within eight years laſt paſt, had been ſeveted or divided, that then 
the fatmer or farmers, ocupiers or occupier thereof, ſhould pay 
ſuch tithes as was aboveſaid-tor ſueh ſhop, table, warehouſe, tim- 
ber- yard, trinter> yard or gatden aforefaid; fo: ſevered or divided 
after the rate of theiriſeverabrentsthereupos reſerved. Jen, That 
the ſaid citizens andinkabirudts ſhould pay their tithes quarterly 
(that is to N the feaſt of „the nativity of Saint John 
= F an of Saint 2 the Archangel, and the 
the 4 D d nativity 
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nativity. of our Lord Gog by even 
houſeholder, paying ten ſhillinge 


3. 
portions. Irm; That every 
| rent or above, ſhould for himfelf 
or herſelf. be diſcharged of their four offering days; but bis wife, 


FLY | 
{ be 
| : 


8 COCF IT", "0 7 N * 


children, ſervant; or other of their family, taking their rights of 


the church at Eaſter, | ſhall pay two pence for their. fout offering 


days yearly. Provided always, and it was enacted by the authori- 


ty aforeſaid, that if any houſe or houſes, which. had been or here- - 
after ſhould be let for ten hilkngs rent by year, or more, been or 
had at any time within eight years laſt paſt, or hereafter ſhould 


be, divided and leaſed into ſmall parcels or members, yielding leſs 
yearly rent than ten ſhillings by year, that then the owner or 


owners, if he ot they dwell in any part of ſuch houſe, or elſe the 
principal leſſee or leſſees, if the owner, or owners do not dwell in 
ſome part of the ſame, ſhould from thenceforth pay foi: his or their 


tithes after ſuch rate of rent as the ſame houſe had been accuſtomed 


to be let for, before ſuch diviſion or dividing into parts and mem- 
bers; and the under - farmer and farmers, leſſee and leſſees, to be 
diſcharged of all tithes for ſuch ſmall parcels, parts, or members, 
rented at leſs yearly rent than ten ſhillings by year, without 
fraud or covin, paying two-pence a year, yearly for their fout 


offering days. Provided always, and it was enacted by the au- 


thority aforeſaid, that for ſuch gardens as pertain not to any 
manſion houſe, and which any perſon or perſons did hold or 


ſhould hold in his or their hands for pleaſure, or to his own uſe, 


that there the perſon ſo holding the ſame, ſhould not by virtue of 
this act pay any tithe for the ſame: but if any perſon; ar perſons, 
which did hold or ſhould hold any ſuch garden containing half an 
acre or more, did or ſhould make any yearly profit thereof by way 
of ſale, that then he or they ſhould: pay tithes for the ſame, after 
ſuch rate of his rent as was therein firſt above ſpecified. Provid- 
ed alſo, that if any ſuch gardens, then being of the quantity of half 
an acre or more, be thereafter by fraud or covin divided into any 


leſs quantity or quantities, then to pay tithes according to the rate 


aboveſaid. And it was further enacted by the authority aforeſaid, 
that if any variance, controverſy, or ſtrife, did or ſhould there- 
after riſe in the ſaid city for non-payment of any tithes, or if any 


variance or doubt ariſe upon the true knowledge or diviſiqn of any 


rent or tithes, within the liberties of the ſaid city, or of any ex- 


tent or aſſeſſment thereof, ſo that by any colour or mean, any 
houſe or houſes, or other things before mentioned within the 
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ſaid city, ſhould eſcape: withou 
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be diſchar "ROT or if any doubt ariſe upon any other thing contain- tlio | 
ed — bill or act, that then upon complaint made by the 
party grieved to the mayor oſ the city of Coveniry for the time Raxx 
deinge the ſuĩd mayor, by the advice of the council of the ſaid city, p 
_ (ſhould call the ſaid parties before him, and make a final end in 
the ſame, with coſts to be awarded at the diſcretion of the faid 
mayor and his afſiſtants, according to the intent and; purpoſe of 
that preſent act; and, if the ſaid mayor made not an end thereof 
within one month next after complaint to him made, or if any 
of the ſaid; parties found themſelves grieved; that then the Lord 
Chancellor: of England for the time being, upon complaint to 
him made, calling unto him the two Chief Juſtices for the time 
being, ſhould make final order in the ſame cauſe or cauſes, as to 
him and them ſhould ſeem meet, and ſhould award ſuch coſts as 
to him and them ſhould beithought convenient. Provided always, 
that if any perſon or per ſons take any tenement for a leſs rent than 
it had been accuſtomed to be let for; by reaſon of any great ruin, 
decay, burning, or ſuch like occaſions or misfortunes, that then 
ſuch perſon or perſons, his executors and aſſigns, ſhould pay 
tithes only after the rate of the rent reſerved in his or their leaſe, 
and none othetwiſe, as long as the ſame leaſe ſhould endure. 1 5 
That in and by a certain act of parliament, paſſed in the 19th ; 20 
year of the reign of our Sovereign lord the now King, inticled | 
An act for the better providing of a maintenance for the vicar 
of the pariſh of the Holy Trinity in the city of Coventry, reciting, 
That whereas in the 2 of Coventry, there were two pariſhes 
and pariſh churches,” one whereof was the pariſh and vicarage of 
Saint Miobael, and the other the pariſh and vicarage of the Trini- 
) and whereas the king's majeſty in right of the crown of 
theſe: realnis was patron of the ſaid vicarage of the 7 rinity, 
and the tithes and other. vicarial profits and benefits did prin- 
cipally ariſe from rates or aſſeſſments made by virtue of an act 
paſſed in the fourth and fifth year of the reign of King Philip 
and Qucen Mary, intitled, An act for be payment of titbes in 
the city of Coventry: and whereas in proceſs of time, the rates, 
and aſſeſſments made under or by virtue of the ſaid act, had 
been much diminiſhed from their true value, and eee | 
and ſuits had ariſen and taken place between the vicar and the 
| inhabitants, relative to the ſaid rates and aſſeſſments: wherefore, 
in order to put an end to ſuch controverſies, and that an income 
might be provided in future, ſufficient for the maintenance of the 
vicar of the ſaid pariſh of the Trinity, to be in lieu of all tithes and 
D d 2 other 
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lay within: the {aid city of yventry, and ſuburbs (thereof, | _ 
ſuch endowments, ps rt: Minde, as had hen t heretofprę, 
ſhould be thereafter beſtouied upon the vicat of theiſtid pariſh, 8 | 
alſo except ſur fees, it as enacted; that the ſaid te, mrs 
in the fourth and fifth yrar of the reign of King Pap and n 
Mary, intitled An act ur de payment of tithes in the city 
, ſhould ſo far as the ſame related to the pariſh and vicara 
of the T rinizy. in the city of Coventry-and the {bricks thereof be, 
and the ſame was thereby declared | to be, repealed: And by the 
ſaid laſt mentioned act pe þ parliament it Mas further enacted, that, 
within thirty days after the paſſing of that act, and in Eater week 
in evety year aftet wards, one rate or aſſeſſment ſnould be made, 
laid and aſſeſſed by aſſeſſors, to be named and appointed as therein 
after was mentioned, to be in lieu of tithes, and all rates, aſſeſſ- 
ments, or other eccleſiaſtical dues and payments, claimed by the 
vicar of the ſaid pariſh or vicarage; under or by virtue of the ſaid 
act paſſed in the fourth and fifth year of the reign, of King Philip 
and Queen Mary { Eafter- offerings and ſurplice fees excepted) up- 
on all and every perſon and: Perſans, who did or ould. Ai 
hold ar c οο 7 houſe, ground, or orchard for ſale, 
ſhop, warehouſe, dychouſe, malthouſe, brewhouſe, kilnhouſe, 
or workhouſe, So barn, ſtable, ſhed, cellar, vault, or other 
tenement, by whatſoever name or deſcription the fame might be 
known, of the yearly value of twenty ſhillings'or upwards, within 
thoſe parts of the ſaid pariſh of the Trinity, which lay within the 
ſaid city of Cauentry and ſuburbs: E : which rate or aſſeſſ - 
ment mould be collected quarterly, and made and laid to raiſe one 
ſhilling in the pound per annum, and no more, upon all and every 
ſuch premiſes reſpectively, according to the yearly value thereof. 
Provided, that no ſuch rate or aſſeſſment ſhould be laid upon any 
dwelling houſe eng, the annual er or deen whereof ſhould He 
under ſix pounds. i} f 
That the ſaid . 0 ſettled: by the Gaid a of ce . 
the fourth and fifth of King Philip.and Queen Mary, to be paid 
to the vicar of the variſh of the Trinity in the ſaid city 
of Coventry as beforementioned, were never — to the ue 
rate forthe ſaid parith. 
That by a rate or aflement for this ae relief of the 
of the aid. pariſh of the Holy Trinity, on the third day of Novem- 


Too. 


er, in the year of our Lord one thouſand ſeven hundred and eighty, 


the ſaid Fo/eps * clerk, as vicar of the ſaid pariſh, was _— | 
$998. | or 
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for his tithet is the: ſaid: pariſh, due and p 
laid act; at the ſum of 71, 105: ; and that ſuch rate or aſſeſſment 
was afterwards at the next general quarter 
held ãn and for the ſaid city af Coventry, on the eight day of Ja- 
ary in the year of our Lord one thouſand ſeven de. and 
cighty- one, upon the appeal of bim the ſaid Va 1 e 
from, duly conſit mec. A 
That ah: ſaid Thomas Pickin ry Ft Pak, Gai kaiog ſuch 
juſtices of the peace, and of the quorum as id e &c.. ly 
ſummoned the ſaid Foſeph Rann to appear before them, & . 
That the ſaid 7% Rann did not appear according tothe exi- 
gence of the: ſaid ſummons; and that theteupon the ſaid — 
Pickin and Samuel Yale, ſo being ſuch! juſtices of the „and 
of the quorum as aforeſaid; on, &. duly iſſued their Meng, &c. 
directed to the churchwardens and overſerrs of the ſaid pariſh to 
make diftreſs of ha ee chattels of | che ſaid Jaſep Kant 
1 

That abu Whitwell Pot Richard Moll, as overſeers-as alike 
ſaid, and the ſaid Samuel Jobnſon, as conftable and their aſſiſtant, by 
virtue of, and in obedience to, and executing that warrant, on, &c. 


ſeized and took the goods and chattels of the ſaid Foſeph Rann, 


&c. But, whether upon the whole matter aforeſaid, the faid 


Thomas Pickin, &c. are guilty of the treſpaſs, &c. or not, the 


jurors, &c. pray the advice and conſideration of the court here, 


and if upon the whole of the matter above, &c.. it ſhall ſeem. to 
the court here, that the ſaid Thomas Pickin, &c, are guilty, &c. 


then the ſaid jurors upon their ſaid oath ſay, that the ſaid Thomas 
Pickin, &c, are guilty. of the treſpaſs, c. and they 
damage of the ſaid Joſeph Rann, &. over and above his coſts and 
charges, by him laid out about his ſuit in this behalf, to one 
ſhilling, and for thoſe coſts and charges to forty ſhillings; but if 
upon the ſaid whole matter above, &c. it ſhall ſeem to the court 
here, that the ſaid Thomas Pickin, &c. are not guilty of the treſ- 
paſs, &c. then the ſaid jurors upon their ſaid oath. ſay, that the 
Lad Thomas Packin, &c. are not guilty. of the treſpals nene 
plained of: : Therefore, &. 

Balguy for the plaintiff inſiſted, that, a caſes having cr come a few 
years ſince from another 18 in the ſame city, which appeared 


— * * W — 


on the other fide to Eiftinguith them: : — the 7 of that 
© determination, 


be Wenne of, dle 
ſeſſions of the Peace, | 


aſſeſs the 


Ran x 
Ver ſus 
Prexitt, 


Ran 


dverſus 


Pie. 


| 


from thence, that it muſt have been the intent both of the 
and the legiſlature, that he ſhould have at leaſt that ſum, free from 
every poſſible deduction: that this was the ground of the determi- 


expreſsly declared to be ſo by ſtat. 275 r Elia. that, as to the ſup- 


123 9 E. a0 G. 3. Ae Dougl. 38666. l 
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| dotettniwhtion; [a]: the King v. 7 amt, any that the fund ah 


was originally (eſtabliſhed for the maintenance of the incumbents 
of theſe liyings, not having been at firſt ſubjected to parochial 


taxation, that which has now been ſubſtituted,” ought not, with- 
_ out an expreſs agreement, to be received 1 ms was other way, or ſab- 
ject to any other burthens;: W eines 


Dayrell for the defendant inſiſted, og: whatever elſe might 


Have thi ſaid by the court, Lord Mansfield had then ſaid, that 
the words in the 7 4 ſe of the act reſpecting the other pariſh, which 


gave an option to the pariſh officers to raiſe 2801. annual! y. and 
pay it, clear of all. parochial, &c. taxes and charges, to 1 vicar 
in full ſatisfaction of all his claims, was deciſive ; as it was clear 


parties 


nation in that caſe ; but that the preſent did not afford any ſuch | 
YR, as this act did not contain any ſuch proviſiovo. 
Taking the caſe therefote independent of any contract between 
me parties ſanctioned by the legiſlature, and as it muſt ſtand under 
the general law, he inſiſted, that there could be no doubt but that 
tithes were a proper ſubject of the poors rate; and that they were 


poſed principle of the Jecifidn of the v. Toms, it muſt have 
been a miſtake ; as the new ſtatute: ta, hy that the aſſeſſments 
thereby directed ſhall be in lieu and full diſcharge of all Eafter affer- 
ings, tithes. and other eccleſiaſtical demands whatſoever : and conſe- 
quently that tithes muſt formerly have been part of the mainte- 
nance of vicars in the pariſhes of Coventry : that; ſhould it be con- 
tended that this was now not ſo much a payment in lieu of tithes 
as in the nature of rent, he inſiſted that there was no idea of rent 


throughout the act: chat tithes, whether by profotiption,. cuſtom 


or act of parliament, are equally rateable to the poor: that, if they 
are tithes, it is not the manner in which they are 8 payable, 
that can make any difference: and that, in the caſe of [c] Lowndes v. 
Horne and Others, it was ſettled, that the nature and qualities of 


this property are in no degree affected by the mode in which it is 
Menne and that a "ſum. of W N by 1. owners 1 und 
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under an incloſing act in liew of tithes is 4 the poors rate 
and i is not a tent. 15 

That whether tithes are e payable i in kind. 'or, as theſe are, by way 
of modus, it is the ſame thing : that it has been decided in the ca 

of [a] the Ning v. the Inhabitants of Lamberb; that, in the caſe of 
a modus or com̃poſition, the parſon is chargeable as occupier, and 
that the receipt of a ſum of money in lieu of tithe, is in 1 a re- 
ceipt of the tithe: that it has been adjudged in [4],Dr. Graunt's 
caſe, that by cuſtom: tithes are payable for houſes : that of courſe 
there could here, under the ar of parliament, be no difficulty up- 


on that ſubject: and that in the caſe of [el the King v. Shingle 


tithes are adjudged to be a tenement, and as ſuch rateable. 

' Balguy in, reply contended,' that. the diſtin&ion, between this 
caſe and that of Toms was "only, that in the preſent there is no 
ſum expreſsly ſtipulated between the parties, and from which a 


conſtructive exemption, from what might in general be a ſtri 1 27 


gal claim, could ariſe on behalf of the vicar; but that here he was 
clearly exempt by the plain conſtruction and nature of this contract, 
which annihilated every poſſible claim, that either might haye had 
upon the'other, ſuch only excepted as appeared in expreſs terms up- 
on the face of the treaty: that the tha 


ad | certainly ſaid in Toms's 
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caſe, that this was not ſo much a payment in lieu of tithe as in the 


nature of rent : and that to call it tithe was, upon the letter of 11 2 
act, to aſſume the whole of the argument. 

Buller, J. What ſay you to the preamble. of the act? 4 
The court took time to conſider; and the next day Balguy (and 
Reus who had attended the Committee of the Houſe of Commons 
upon this bill) ſtated to the court ; that in the progreſs of the act, 


the parties came to an agreement, that the plaintiff ſhould have 


1 


one ſhilling in the pound; but, as it did not appear, there was any, | 
agreement that the produce of this aſſeſſment ſhould be reſtricted 


tõ any certain ſum, as in the other caſe, and as there was nothing 
ſuggeſted on either fide as to exemption from the Poor rate, ths 
court paid little attention to this fact. _ 


And now Lord Mansfield delivered the judgment of the court. . 


This act does not enable the pariſh to pay the vicar a groſs ſum, 
clear of all deductions, whenever the tithes, ſettled by the act, ex- 
ceed a 252 amount ; as was the caſe in the King v v. Ti oms. There 
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1762. is therefore 2 diſtinciſon between che ted lofts © hure dete oer. 
— e 88 N mw Dow {mall ſoe ver the ſum. 


Ranx . : 3 - Poſtea 1 Gfehdane.. 
— 4 ol 4 $67 168% Saks fs 
© Hex eke of late , 
Saturday, E wo Jaſtices by an order remove Bridge 1 hs 11 ber 
a fad ets child from the townſhip of NMhitebaven in the pariſh, of 
eber 525 Bees in the county of Cumberland to the townſhip of Hen- 
tered upon 


in a fecha Ang bam in "the: fame pariſh and county. The ſeſſions on 7 
year, while 855 the order, and ſtate the Vitowitg caſe; - 
unn That the paupet, Bridget Gibſon, widow, on the 6th IE 


to acquire a 


ſettlement, 19772, married Andrew Camble at Whitehaven, who ſhortly 1:25 
though with- Wird went on a voyage to ſea ; and at Martinmas. . ſhe 


Pie, ere was brought; to- bed of a daughter by her ſaid huſband. 


contract, and 


referableonly On the 24th. of February then next, the pauper Briaget, "FO 
to a former AN Hotband and child being, living, w. was hired by Mrs. Benn,. 


contract en- 


tered into wife of Anthony Benn, Eſquire, of Henjingbam,, to nyrſe, her 
when not in child for two Dillings and fix-pence per week wages, ſo long as, 
a capacity t0 Her child ſhould remain at the breaſt : that ſhe nurſed Mrs. 


ſet- *; 
| VID Benn's child and continued in her ſervice at Hen/ingham. on ſaid 


* d J con tract and wages till Mbitſuntide 1774. during which time her 
give a ſet- 


tlement, even Child by the faid Andrew Camble died. n 
| though ſuch That at Whitfuntide 1774, the ſaid Andrew Camble being "then 
capactty was alſo living and being at. Liverpuol, Mrs. Benn went to the pau- 


unknown to 


both parties PET, and aid, © Bridget, I'll give you four guineas a-year, which 
at the time js more wages than Jever before gave a nurſery-maid ;” and 


the ſecond 
Co a pauper agreed thereto, and continued in conſequence of this 


new contract conttact with Mrs. Benn till. Whit ſuntide 1775 4. but about nine 
was entered weeks before, the expiration of that year, by reaſon. of fickneſs i in 


into. 


In che firſt in- ſome. of Mrs. Benn's family at Henſing bam, Mrs. Benn's family and 
ſtance it is alſo the pauper removed to Whitehaven, and ſtayed there till DT 
enough ten days of the expiration of the term; and then the family and 
man's ſettle · the pauper.returned to Henſingbam, and the pauper there continue 

ment before till bitſuntide 1775: and the pauper without any other contract or 
. converſation whatſoever continued another year at Mrs, Benn s; 

were not, to (to wit) till Mhitſuntide 1776: but the pauper ſays, ſhe confidered 


ON herſelf at liberty at any time, if her huſband "ſhould return: 


band was In Auguſt 1775 the pauper received letter from an inn-keeper 
ud in Vork at Liverpool informing her of her huſband's death * Ks mid- 
ire, is in- 


formation of a nature too looſe and en. to make an N after him there dect. ve £ 
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_ dla paſſge from Guinea, which letter is burnt; and on receipt of 1782: 115 
ſaid letter; her maſter, at her requeſt, wrote to his friend at LI. | 
yerpook a better aa direction in theſe words | Rx } 
Dor vis, | VVVVPFPFFFVFVFc TO ON , . 
At the tequeſt of Bridget Campbell, a ſetvant in my houſe, I + 2 
take the liberty of writing to you concerning ſome wages due to her nan. | 
late huſband, Andrew Campbell, a ſeaman, who: belonged to the 
ſhip, Violet, in the African trade; which ſhip arrived at Liverpool | 
on the firſt inſtant, and brought an account, that Campbell died on { 
the tenth of Aoril laſt: his wages were thirty ſhillings a month, | 
but his wife daes not know-how many months are due, or whe- 
ther he had taken up any part of them or not. 
II you gan make it convenient to inquire into this matter! 
ſhall be much obliged to you for your. aſſiſtance, and will take 
care to have the neceſſary requiſites performed, for enabling you 
to receive the maney. ft. 
% e e 
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And ſhe received her huſband's wages in - purſuance of the ſaid 
letter; but his death, or the time it happened, does. not otherwiſe 
appear. WET” FS pb oe IF > LT bt; >> ; 3 4. 7785 Ain 15343 $30 2 1 
On the ad of December 17 the pauper was married to her 
late huſband, #'illiam-Gibſen, who in his life-time told the pauper, 
he was born in Yorkſhire; but, where his ſettlement was, he knew 
not: that the pauper had by the ſaid William Gibſon, her ſon $13 BY 
Wiikam G:4/on, "the other pauper, lawfully born at Firtebaven. | 
It appearing! to this court, that the place of her laſt huſband's } 
ſettlement is not known, and that the pauper hath gained a ſettle- 
ment in Henfingham by a years: ſervice with Mr. Benn, ſubſequent ee 
to the death of Campbell, her firſt huſband, the ſeſſions doth there- a 
fore copfrm the order, ſubject to the opinion of the honourable 
Wallace ſhewed cauſe in ſupport. of theſe orders; and infiſted, * 1 
that a ne ſervice having commenced at Wh:itſuntide 1775, a period _ e 
at Which the pauper was in a capacity to acquire a ſettlement by 
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1782. hiring and ſervice, her fir huſband and child being bus ee, 
> tſhe had, by compleating that ſervice at Hen/ingham, acquired ſet. 

i ' Ras. tlement there: that, upon proof of this ſettſement gained: by her 

. in her own right, it became incumbent vpon tha pariſh"to'ſhew 
Henin, ſomt derivative or ſubſequent ſettlement: that, till ſuch proof® 

_ _ av. Was made, the ſettlement that appeared muſt be Taken to be her 

| legal ſettlement ; and conſequently, that I bad properly been 
eie an inhabitant of Henin glam. 
Milos, J., in ſupport of the. KY to au . ſtated. # 
this to be a new caſe: that the queſtion waß, whether the pau- 
per's continuance throughout a compleat neh year without any 
new agreement, at a time when ſhe was capable, though ſhe did 
not then know it, of making ſuch contract as would in point of 
- law give a ſettlement, i in a ſervice, the original contract teſpecting 
which had been made while ſhe was under an incapacity of ac- 
quiring a ſettlement by ſuch contract, could legally be ſo conne&t- 
ed with ſuch former contract, as by a reference to at to be con- 
ſidered a contract at all? And he contended, that, as far as it 
was a contract, which could be by relation onlys: it referred it- 
ſelf to an original, from whence it was impoſſible that à ſettle- 
ment could be derived: that, if it muſt neceſlarily be taken as 
a branch of the contract of -1975;/ it could not have any other 
fruit than ſuch as would 1 thence: and that ſubſequent 
events, not in the contemplation of either of the parties to this 
conſtructive contract at the time, and which if then known, might 
have preve nid. the miſtreſs ftom ſuffering a continuance of the 
ſervice, ought not do eſtabliſh rights and produce conſequences, 
as the fruje 5 ſuch contract hen no ſuch rights or con ſequences 
N poſſibly exiſt n the minds of. cither wy the parties at the 

time the contract was enteted into. 1 1 
But the court intimating an opinion that this cle very well be: 
conſidered as anew and independent contract; and that, in favour 
of ſettlements, it would. be enough, if at the time of making the 
contract the party Was, in point of fact, whatever might be in con- 
HP 50 templation, capable la] of acquiring a ſettlement. 

TH Wilſon, without inſiſting much upon the point, reſorted to bis 
| ſecond ground of objection: which was, that, though the pauper, 
while unmarried, 1 have Bü a icttlenenT at e SES, 
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before her ſettlement could be adjudged to be there. it ought to 
have been proved, that due diligence had been uſed by the parith 
of M hitebaven to diſcover the ſettlement. of her huſband : tbat at 
Jeaſt, after what the buſband had telated of his birth in Tor- 
ſhire, ſome. enquiry ought [a] to have been made there ; and that 
otherwiſe there could not correctly be an nene that this 
wh the place of her laſt legal ſettlement{; on pt np 
Lord Mangfeld. Nobody has found a later. Born in 
7 rkfbire” affords about as muth of certainty as born in England”, 
It is not a deſcription ſufficiently preciſe to furniſh a elew for in- 
veſtigation. If the huſband's ſettlement does not appear, it is the 
ſame thing as if he had none: and then this is the Woman's ſet- 


1782. 
— — 
Rex 
verſus  _ 
Inhabitants of 
Hensno- 
% Han, 


tlement. It is the party that alleges ſhe has another ſetilemenr, 


that 98 ſhew where it is. The ſeſſions have done right. A 
caſe was made to charge the pariſh of Henfingbam, and they have 
not diſcharged themſelves: which. it they could, bg Nee 2a 
on firſt ſettlement, they ought to have done. [5: 
tha; ages and VE, Juſtioes, <oncurring, -- . 

1 M6 TIES Rule diſcharged Gi 
JJV Attened, 
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Lell Vide Rex. af Tahabjrarits of Ryton. II. 18 Gi. 128 ante, p. 38 Rove v. Inkabi- 
tants of Woodsford, H. 23 G. 3. 1783; poſt. and Rex x . Inhabitauts of Edifere or Med 
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RR ez v. : Tahabitants of dane Launceſton, 
\wo. ah bye an order remove Ten Hatther, Sarah 
his wife, and their four children, from the parith of Tar- 
rant Launceſton in the county of Dorſet to the pariſh of Marnbull 
ia the ſame. county.” The ſeſſions on appeal adjudged the ſettle- 
ment to be in Tarrant neee I l che ne ww Hated 
the following caſe : . Fllen 0 . wr . 
That Jobn Hatcher, father: . T 6 Hatcher: ha) pauper, 
was born in the pariſh of Marnbull in the ſaid county of Dorſet; 
from whence he was bound an apprentice to one Thomas Clench of 


the! pariſh. of Stower Paine in the ſaid county, and ſerved his ap- 155 


prebticeſhip with his ſaid maſter in the faid pariſh of: Stover 
Paine That afterwards 1 in the year 1 742, the ſaid. John Hatches ' 
d | Ee2  Intermarried 


Saturday, 


Tune 1 5th, 


The ſurren- 
der of an old 
leaſe, which 
had been ma- 
ny ye us in 
the family, 
and the tak - 
ing of a new 
one, is not a 
purchaſe 
Wichin the 
meaning of 
98.3 
and will not 
prevent a ſet- 
t.ement be- 
ing acquired 
by 1 reſidence. 
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intermatried with ane Marty Hem of the pariſh of Marnbn, 
daughter of Bars Ham of the faid pariſn. That the faid Bars 
Ham, at the time of the marriage of her ſaid daaghter with the 
ſaid Jobn Hatcher, was : ed of à certain ancient cottage ge. 


nir dwelling-houſe in the ſaid pariſh of Marnbully called: Mud's Phot, 


AUNCES- 


with the out- houſes, garden and appurtenarices; for a term of 99 
Fears, determinable on three lives. Thut, immediately upon the 
aid marriage, the ſaid Edith Ham gave her dau and the ſaid 
Jobn Hatcher an abiding in the ſaid cottage : ſhertiy after which 
the faid Edith Ham built a tenement adjoining thereto; and refd- 
ed partly in the one arid/partly in the other of the ſuid tene- 
ments, till the time of her:death in the year x4 0 The ſaid Fohn 
Hatcher and Mary his Wife occupied the fhid original cottage dar- 
ing the whole of the ſaid time; but there was ns gift or mn 
ance of the ſame made by the ſaid Edith to the ſaid Fobn Hatcher 
— That the faid Edith Han had befides her faid daughter, one ſon, 
called William Ham. That previous to her death, the ſaid, ſhe 
meant to give a houſe to each of her ſaid*childrefl,: and If either 
of them choſe, on her death, to buy the other part, he would 
then have the whole, The faid Edith Ham died inteſtate, and 
no letters of adminiſtration of her goods and chattels were taken 
out.—That upon the death of the id dich Ham, Jobn Hatcher 
and Mary his wife continued in the occupation of the ſaid origi- 
nal cottage ; and the ſaid iam Ham took poſſeſſion of the faid 
new tenement.— That in the year 1755 the ſaid John Hatcher 
_ purchaſed the ſaid new built tenement of his brother-in-law, the 
ſaid William Ham, for the ſum of four guiheas ;*and on the 5th day 
of February in the fame year ſurrendered the old leaſe of the ſaid 
cottage, called Myd's Plot, with the out-houſes garden and appur- 
tenances to Mary Huey, the lady of the manot ; who in 660 7 | 
tion thereof and alſo in confideration'of the ſum of thirty ſhillings, 
granted unto the ſaid 72 Hatcher, his'executors, adminiſtrators, 
aud aſſigus, all the ſaid ancient cottage or dwelling-houſe with the 
garden and appurtenances thereto belonging, called Mud Pint, and 
a {mall piece of ground taken out of the waſte adjoihing, and fot ten 
years paſt incloſed as a garden, for the term of yg years determin- 
able on three lives, at the yearly rent of 25. 6 d. fer annum. — That 
by the ſaid renewed leaſe it was declared, that the ſaid executors 
or adminiſtrators of the ſaid Jobs Hatcher ſhuuld hold'the ſaid 
pPremiſes after the death of the ſaid Fob Hatcher; in truſt for faid 
Mary, his wife, if the ſurvived him, during the mn 
Dana ? 34 . ne 7430008 _ 
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of the hill Yeaſe;; and 'aftet both their deaths for the benefit of 1782. _ 
their ſon, J, in caſe he ſhould ſurvive his ſaid father and mow we HF 
ther. ph the ſaid. John Hatcher, the pauper's father, conti- wh Wt 
ved in the'poieſion of the ſaic original cottage from the time 1% pro  _ J 
of the death of the fad Edith Ham in 1755, and from the time Tarzana 5 
of the tone wal et the) ſaid leaſe tothe time of his death, which Lux“. 4 
happened in 1767 üfter Which the ſaid Auf Hatcher, his wi⸗- {3515208 
dow, continued! in the poſſeſſion of the hid premiſes till the year | 4 
155 1-; when ſhe conveyed the fame to her ſon, Jobn Hatcher. — 
That the ſaid pauper; Thomas Haveber, continued: to live with Settlement in 
bis mother as part of het family for near a twelvemonth after the Warnhul. 


death ot the laid in Karcher, his father. 
 Howorrb and Benn N. e Wed cauſe in ſupport of the order of 
feſſions ; and contented, that, this being merely: the caſe of poſ- 
ſeſſion by one of the next of kin without ademiniſtration taken out, 
ne right breume veſted in the pauper's father, und no ſettlement 7 - = 
Hes at Morn . 2 


* 
a * 5 
a> 4. - 


could be aequired by his reſidence upon the prem n 
Bull: thut the Jaw had been ſo ſettled in the caſe of [a] the King | 2135 
vi. the inhabitants of Widworthy + and that this principle had been 5 
carried ſtill farther in a late caſe, that of [5] the King v. the in- 
habitants of North Curry; in which it wus decided, that, without 
adminiſtratiop, a perſon ſolely entitled to it, but in Whom the 
whole inteteſt does not veſt for his own uſe, cannot by reſidence 
acquire a ſettlement: that it was true, that it had been determin- 
eld in the caſe of [c] the King v. the inhabitants of Col⁵ Aſbron, 
that poſſeſſion, under an equitable title and without adminiſtra- 
tion, for twenty ſys would give a ſettletnent : that to be ſure 
in the preſent cafe there had been à poſſeſſion altogether for a 
much greater length of time, but that the caſes were very diſtin- 
guiſhable: that the continuation of the poſſeſſion here had been 
broken at different periods, and had during the principal part of 
the time been of à character, that could not legally convey the 
right in queſtion: that till 1750 it was merely permiſſive; and 
tat from the yet 4755, when the ſurrender of the old leaſe | 
was made, a new title commenced under a purchaſe of à leſs va- | 1 
lue than thirty pounds: ſo that there could only be an interval | 
of five years, during which the pauper's father held under any 
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. ſuch! enge; title 95 in he ease eited, br under 10 ſuch * | 
as could g a! legal capacity: of acquiring a\ſettlemeat': and con- 
| ner fEquently, that anenjoyment, whatever its duration: might be, uns 
1 r der a purchaſe, the conſideration fot; which was not of the, 
Dana r amovnt'requited-by Natsg. C. „la] gave ho (atlement. A 27 3 
Lituxcrs* 1 \Bearcroft'4 and Couper H. were in fupport.of the rule quaſh 

ron. the ardet; of feffions;\ and Bearcreft contended, that, though nd 
intereſt paſſed by the “ abiding“ given to the pauper g father. 

he had yet in tight of his wife plainly a e too ar ch her 
mother in the cottages and land, ſufficient to entitle him ypon' 
fotty days reſidence to a ſettlement; that it is not neceſſary;that 

a legal intereſt ſhould paſs t that no, perſon but het two children 

were entitled to W eſtate: that an adminiſtrator could: only 

Have holden as # trüſtee fori them: that they had made a parti- 

tion in conformity both With thé law and the declared wiſhes of 

their mothen: that, at common law, parcenetrs wight make 

partition. by parole, and that, as they took no freſheſtate, this 

right was not controulede by the ſtatute of (frauds ; snd conſe- 


quently; that his ſettlement, 1 eee bad been mobistel 

0 his ſon, the paupet. 1 e 1 1 148. $26.4 demtn 

| le alſo iaßfted, that the propa, has a derivative: title. to a: ſets; 

. tlement from his mother: thst the leaſe. of 1755 to the pauper s 

| father contained: a clauſes making a {proviſion for his wife and 

giviog her: an eſtate for life in ihe premiſſes that this muſt be 

. AR taken in the)nature. of a marriage ſettlement:; and that, as ſhe for- 

| = him, and;her- ſoo, the pauper zeſided there with her above 

days as part of het family, he thereby gained; a lettlement. 

He inſiſted that at any rate an enjoyment, Which, would, hate 

given a title in ejectment, could hot, fail of giving a ſettlement: 
bat indeed it was faid, that this enjeyment had. been under a 

new purchaſe of an inſufficient value; but that; if he had. a life 

intereſt [] in it at the time, no eplargement of that intereſt,” 
bow final}; ſoever the conſideration, could-- make his title worſe;: 

and at the time of £ 4his WIE: he had ſuch. a 1 50 as Well ag the 
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at leaſt one of the lives under the old leaſe muſt have been in being at the time of the 
ſurrender and renewal ; for the caſe ſtates, that he gave four guineas to his brother for 
his intereſt in the halt of that, a renewal of the whole of which he obtained a very wert 

| rags as for the conſideration of thirty POOR on, SELB bots 


. | 3 . 5 Lord 
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Triait ity rem 42 1003 
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This Was not a purchaſe within the meading of che OY 
9 G. re but only a ſurrender of the old leaſe and getting a new 
. Roe e een ag 

* ales, J. After ſuch a letigeb of bete mes, the caſe of the 
King v2 Cold Aſhtoiw is in-pvint, KOOL 063 ON. een 
bun. and Buller, Jaſtices, ebndurring; dil. inromnn 
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N is Fe EC ** WP! ripe rag 3 08 W. 871% it 7 n l abipligte, G3 * 31 
e Bur e ane Dt 6 Order of ſeliens quaſhed, and” 
e nic 5560 7 my Order of two Wo'Juſtiees affirmed.” H 
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Rex s. Inhabitagts f st. Peter: and St. Paul in Bath. 
3 Wan ann, N. . * 2 3-30 963 17-0 1255 to 


wo. jultices! by an order, remove William Hill from 55 
arith® of a and Widcombe'in the county of Somer ſet 

ts the parich of BY Peter and st. Pail in the city of Bath in the 
ſame 0 neh Far iſh they adjddg el bin likely to. become 
chars cable. Mop ſeffions* on appeal eooßten a order, and ſtate 


unn 


the OE g caſe: 


The parithioners"of the | pariſh” of St. Pier and Paul, in con- 

A with the baer of the pariſh of St. James in the 
of Batb,"f ſochetiine fince' purchaſed 4 piece of gtound fituate 

s in Ager Pari of Ly ndoſube and Wideombe, and built. thereon a houſe 
for ep "recept] ton. 2 75 oraititi enance of the poor of the ſeveral 
pariſhes of St. "Peter and Phu and” St. James there. In September 
140% he 5 pauper, Mam Hill, being impotent and unable to work, 
Was, 1 with. all the other paupers belonging”. to the ſaid 
paffch St. Peter and Paul, removed from that pariſh, to the ſaid © 
885 erected houſe in nc and Mideombe; Mete he and the 
reſt of the pobr of that parith Rave ben eber fince maintained at 
the expence of the'parith of St. Peter and Paul, and without any 
charge, to tbe (aid Pan of Lyncombe and Widcombe, The ſaid 
Hill, and all the Sther paupers, who went into the ſaid new built 
houſe," carried with A: certificatty directed to the ſaid pariſh of 
Tyncomnbe and Wilebhbe ſigned by the pariſh officers of St. Peter 


| 489 Paul, and allowed by ewo') juſtices of the peace as the ſtatute 
directs; acknowledging the aig paupers to be ſettled inhabitants 
of the ſaid pariſh of St. Peter and Paul, and which were delivered 
to one of the officers of the pariſh of Lyncombe and Yidcombe. 
Notrirhflanging? the Hertie of WS: pauper, #illiam Hill, the 
By | 1955 
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Lieners- 


eg. 


ON 


Saturday, 
June I 5th, 


The con. 
ſtruction of 
the certificate 


act is not re- 
ſtrained by the 


preamble; 
but it extends 
to all clafſes 
and deſcr:p- 


tions of poor. 


With reſpect 


to the ſettle- 
ment of baſ- 


tard children 
by birth, 
work houſes 
ſeem to be 
conſidered as 


p art of that 


Pariſh, whoſe 
property they 
are; and not 
of that, i in 
which they 
are locally 
lituated. 
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ba. pariſh officers of Lyncombe,and. H#/idcombe; obtained. the Seer in 


_ queſtion, for his removal, .though be had. not been.chargeable to 
- pariſh, The ſeffions cnnfrmed the oiden, Sec. being. of 


 Inbabitzntsof opinion, that, the pauper was not the ehjegt af the vertificate af, = 


St. Pert 


St. Per. Howorth, Morris, and Franklin hey 


* And. conſcquent]y.not proteced-by it. M uh oi ht 
cauſgin ſopport 1 18 


Thus renioval Orders. They ſtated. the queſtion ie e whether 36 was ee 
trom Lyn- tent to the inhabitants and officers, of 'two or more pariſhes unit- 
to St. Peter's, ig under [e] ſtat. G. to purchaſe workhouſes for the keeping 


c. was ille- aA me 


* 


f r poor, to make ſuch purchaſes in any other 
pariſh, not a member of this union and confederacy ; and to ſend 
their poor there without the conſent of ſuch other pariſh? They 
ſaid, that this, wigs à point of, yery general .. concern, and. a pe. 

_ queſtion. upon the Iaw of lettlements ; or father a very. novel and 
extraordinary attempt: and they inſiſted, that it was Fleae upon 
every view of the ſuhject, from every. act of the lepillature, and 
every authority in the, books, that except in [I ve particular, 
caſes, the poor were meant to be maintsined, and. could. only ce- 
ceive relief, within ae | t be 


+ their own, pariſhes : that it, would not eyen be 
contended, that the general powers of reheving paupers were by. 
any ex pre ſs worgs of this act enlarged: ve no other pariſhes 
were mentioned, the particular extenſion of theſe powers. Was: 
naturally referable, and could, only be referred,” to ſuch. pariſhes, 
as had agreed to, unite : and. that this gonſtrüctien was ſupported. 
by every principle of public convenience, as well as by 2 9 91 
and policy of the ſettlement la. hat, if the inhabitants of A. 
pariſh were , empowered. to make ſuch:purchaſes, and te convey. 
their poor into any pariſh not of the. confederacy, nothing could. 
prevent their tranſporting hem, i they thought fit, to. the molt. | 
diſtant pariſh in the county; and that, if any,.confideration. were to 


1 


be paid to the unfortunate. objeAs of thele laws, it could der be 


denied, but that it Wasa hardſhip to remoye:them fram the neiph- 
bourhood of every ;relation aid Kies; that; whatever may. be 

| thought of the cale of the por, an injury. at any rate-is luſtatned. 
by the pariſh, to whom they, are thus to be. ſent without apy pee. 
vious knowledge or approbation.: that, as. an indie went would. 
not lie for a nuiſance, unleſs this remedy. were open, unleſs they 


might remoye them, they were, altogether without remedy :, that. 
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the injury was tnianifeſt; for, if any one pariſh is authorized wit 
conſent to ſend into any other, 2% pariſhes mult be equally ſoy ww 


of the mo 


, Th 


% 


Trinity Term 24 Geo. g. 


and all the*parilhes in a great town may raiſe their workbouſes, 


bridewells, àatrd hoſpitals in the ſame village. Suppoſe a number 1b et or | 
ipopulbus pariſhes in London ſhould ſend their poor to! St. Prren * 
Hampe, would ſuch a colony be very acceptable there? Would 8. Tur. 


they add to the value or the protection of property? Or would they 
in general improve either the health or the morals of a country vil- 
lage? That there was a farther injury to which the pariſh muſt in- 
evitably de ſubjeRed y the maintenance of every illegitimate child, 
born in any of theſe poor-hovſes:' and that this Was ſovbvious a mil- 
chief; that; as the act had made no provĩſion againſt it, it was evident 

that it could never have been the intention of the legiſlature to 
veſt in any numbet of patiſhes a power of arbitrarily introducing 
into any others, the whole body of their poor, as inhabitants, to- 
gethet with many of their conſequential burthens 


They alſo infiſted, tough this pauper had come into the pariſſi 


under à certificate and had not been actually chargeable, that it 
was evident from the preamble of al the certificate act, that that 
ſtatate could not warrant this extraordinary experiment: that the 
principle and object of that act Was of a totally different nature: 
that ĩts firſt aim was not to make any proviſion for any pauper in any 
place; but to ſecute to them all an undiſturbed reſidence, Where - 
evet they could. provide for themſelves: that its policy was to 
hold out encouragement and protection, (which out of their o-.n 


pariſhes they had not before) to the induſtrious poor, and enable 


them to carty- their ſtrength and ſxill to the beſt market: but 
that the preſtnt was ex preſsly ſtated not to be the caſe of a 
ſkilful and able bodied perſon, who wanted employment 
and was capable of labour, but of a man impotent, and ſent 
in Turk helpleſs ſtate for the very purpoſe” of being provided 
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(a] Foraſmuch as many poor perſons, chargeable to the pariſh townſhip or place where they - 
live meerly for want of work, would in any other place where Tufficient employment is 
to be had, maintain themſelves and families without being burthenſome to any pariſh 


1234 9344 
AS 


townſhip or place, but not being able to give ſuch ſecurity 2s will or may be expected and 


required upon their coming to ſettle themſelves in any other place, and the certificates 
that have been uſually given in ſuch caſes having been oftentimes conſtrued into a no- 
tice in hand writing, they are for the moſt part confined to live in their own pariſhes, town- 
ſhip or places, and not permitted to inhabit elſewhere, though their labour is wanted in 
many other places, where the increaſe of manufactures would employ more hands &. 8 & 9 

% | . IK: :L rm. * 
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1782. for: that it was impoſſible therefore, that any conſtruQion cguld 
— de imagined, that would extend the ptoviſions of this act, Which 
Rex had throughout ſo very different an aſpect, toithe,,caſe of an 


Iahaviearts os impotent perſon coming with all the poor! of | his pariſh for the 
Se. ral & ſole putpoſe of being maintained in another pariſh, total ſtranger Js) 
Si. Fed. an altoge ther unebnnected with them: [a] and that nothiog\could 


be more idle than to contend, that this conſttuction would defeat 
the ſalutary purpoſes of this act; as it was impoſſible to raiſe a 
doubt upon the ex iſtence of theſe powers in the hands of the in- 
habitants of any number of pariſhes, that ſhould agree to. unite. 


= 


$3 >! Lerd Mangſeld (without hearing the other fide), |, 12 11991995 
To be ſure it was a radical defect in the ſyſtem of -the poor laws, 
more eſpecially in a commercial and manufacturing country, that 
the poor ſhould be all confined to theit reſpective pariſhes. Poſſeſſed 
of induſtry, vigour: and ſkill, a man Who could not find work at 
home, was prohibited from ſeeking-it abroad. The legiſlature. 
endeavoured to cure this evil by introdueing certificates; under 
which the pauper is at liberty to go and reſide wherever he 
pleaſes. And the true principle is, to extend this protection to 
the utmoſt latitude. There ſhould be no clog, no reſtraint. But 
then the act did not compel the granting of them. The want of 
workhouſes was however ſoon felt as an inconvenience, | They 
were not long after introduced by the legiſlature ; and, if well re- 
gulated, a moſt deſirable mode of relief they are. They ſupply 
comfort and accommodation for thoſe who cannot work, and em- 
ployment for thoſe who can. In many inſtances, which have chan- 
ced to fall within my knowledge, particularly on the Midland eir- 
cuit, they have reduced the annual amount of the poor rates one 
half. But this benefit could not within itſelf be received by every. 
-ſeparate diſtri; fer, where pariſhes, were ſmall; the expence of the 
neceſſary buildings was too heavy for them. This obſtacle was 
foreſeen by the legiſlature and provided againſt accordingly. 
Though fingle pariſhes could only contract for theſe buildings 
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[a] Mr. Juſtice Foſter appears to have inclined to this mode of reaſoning in Rex v. the in- 
habitants of St. George's Southwark, and afterwards Rex d. the Inhabitants of St. Olave's 
Southwark : ** Foſter, J. very much doubted, (though he gave no . abſolute opinion) 
4 whether a certificate, given for this particular purpoſe , admiſſion into an hoſpital for cure, 
could be conſidered as a certificate under that act; which was made with a view to perſons 
coming out of one pariſh into another, 10 get their livelibood by their work and labour.” H. 
22 G. 2. 1748. Burr. Settl. Caſe. 283. : | | e 
6 [3408 "4% 1 within 


Trinie Term 22 Geo. 3. 217 [ 
_ within their ows limits, yet, where twotunite; no reſtrictions were 1792. 
impoſed, the power is general. It is obvious, that the workhouſe r 
_ of a fingle pariſh muſt be moſt convenientiy fituated in that pariſh, Rr | 2 
Upon à fimilar principle, where many pariſhes were jointly copay ee 325 4 
_ cerned, the legiflature did not require that the building ſhould be st. Pra & 
raiſed in either of the confederate pariſhes ; becauſe, in ſuch caſe, 8. Fav 
a ſpot might be found in fome other pariſh more centrical and 
hetter accommodated to their general convenience, than any part of 
- their united diſtriek. The act therefore authoriſes the purchaſe 
any where: and, when once the joint purchaſe is made, wherever 
it be, it becomes a part of the local ſyſtem of each contracting pariſh ; 
and, if the poor will not 7 there, they are not intitled to relief. 
The ſame nat row ſpirit that has impeded the progreſs of this bene "Yoo 
ficial plan, now ſtarts up again to limit this power, and almoſt to over 
throw the act itſelf ; hich was calculated ultimately to reduce ex- 1A 
pence as well at note. induſtry and encourage manufactures, by _ 
employing all the poor under the eye of one maſter But the ob . 
jecivn"is:not'warranted"by the certificate act. Whatever might © ; 
be the leading motive in paſting” that act, that ſtatute authoriſes 
the whole body of the poor, of whatever denomination and with n 
whatever object, to leave their own and remove into any other ' 
pariſh ; provided they can obtain the protection of a certificate. 
Contrary to the ſpirit and policy of the act and not obliged by the 
letter, the court will not make an exception of à caſe, which the ß 3 
act itſelf has not excepted. The true policy is certainly to enlarge * 
and not to narrow the diſtrict, within Which the poor are to be 4 


maintained.” '"As'to'the”objedtior of its being an jiajury to-pro 
perty, the introduction of a numerous inhabitancy, by increaſing 
the conſumption of proviſions, muſt unavoidably add to the value 
of that land, the produce of which is by ſuch a demand conſumed.  _ | * 
As to the poſſibility of a few illegitimate children acquiring bß - 3 
birth a ſettlement in the pariſh within which the Workheuſee | 

ſtands, it is impoſſible to foreſee every inconvenience; and all that 

can be ſaid is, that Je minimit non curut leert. 

2114 Buller, I. 0 ain 105 Artern Ben huts! ns ne 8 
As to the laſt difficulty raiſed, I doubt whether the poor» Hs 
houſe, fo occupied and become in this manner the perpetual | | WW 
property of the united pariſhes, is not to this purpoſe. rather 1 9 | 
to be conſidered as part of thoſe pariſhes to which it ſo be- e 1 — 
longs, than of the pariſh in which it is locally ſituated; upon | | -.- 
n in een F f 2 I 1 * ns N 4 the | „ : 
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and muſt be The indictment was fot Arſon, anit catififiediof Ch 3 ; 
fo laid: but one {et of which changed the. dffcnes 100 at ov Rover aut the es 


where a man 9 
commits a under: the ſtatute. 21 199 4 s 71 


crime, which The firſt count ſtated, that; Yaſepb. Greig e Pally of ou parich 
k 1 c; of St. Nicholas in the city of Briſtol and A7 of the ſame city, 
Arne labourer, on &. feloniouſly &, did ſet on fire and burn: a; cer- 
quences tain houſe of Jh Freeman, Eſquire, Malia Lucy and FJobn 
Lb Gyles,” there ſituate, againſt, the peace ca. 


felony enſues © ad. That the ſaid Jeſehs Ke. after the fied day of June in 


(as where by the year of our Lord one thouſand ſeven ene and twenty- 
ſetting fire to 


his own three feloniouſly did &c. (as right e Wien the form of . 

houſe, he the ſtatute fr! ae | L wt 
as ell 5 gd; That the ſaid Foſeph PIG did; elend > Kc. ts Ken 
e ing-houſe.of him the ſaid Joſeph &c. againſt the peace &. 
of felony. Ath. The ſame was charged as an offence againſt the ſtatute. 
The 5th. count ſtated the building to have been the out: houſe of 

the ſaid Jo/eph, and charged it as an offence at common lav. 
The 6th. ſtated the building to have been the houſe of the 
mayor, burgeſſes and commonalty of the ey of Br: Nel, and 

charged it as an offence at common law. 

. Ith. The ſame was charged as an offence againſt: the FR * 
- 8th. Count ſtated, that the ſaid Foſeph &c. feloniouſly,. wil- 
Fully, and malicibuſi, did ſet fire 10 and burn the dwelling-bouſe. of 
him the ſaid Joleph Sc. with intent then and there felontouſly, 


101 vilfulh. 
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Ah. and ealicianty, to ſet on ie and * the houſe of one an 
cis Parry, there ſituate, and being near untòo the ſaid dwelling-bouſe - 
of him the ſaid Joſeph, c. by reaſon whereof the ſaid houſe of the 

the ſaid Francis Parry then and. there was ſet on fire and burned. 
And fo the jurors aforeſaid, upon their oath aforeſaid, do ſay, that 
the ſaid Joleph &c. then and there „. felonioufly, wilfully and mali- 
 ciouſly, did ſet on fire and burn the ſaid houſe of the ſaid Francis 
Parry, in manner and form aforeſaid againſt the peace. &c. 
The gth. count no otherwiſe varied the charge in the laſt count 


than by ſtating the Ry to ny been the ou? -bouſe of the | 


faid Je „ 
icth. Count ſtated, that the ſaid Foſehh. &c.. unlawfully, ma- 
-liciouſly, wilfully, and feloniouſly did ſet fire to a certain houle 
of the ſaid Francis Parry, there Ara ae the form of the 
ſtatute; &c. and againſt the peace, &c. f 
11th. Count ſtated; that the ſaid Joſep * Kc. bar wil- 
Fully, and maliciouſiy, did ſet fire to and burn the dwelling- bouſe of 
eim the ſaid Joſeph George Pedley there ſituate, with an intent 
then and there 2 ,wilfully, and maliciouſiy, to ſet on fire and 
burn the houſe of Richard Thomas Combe, Eſquire, there ſituate, 
and being near unto the. ſaid dwelling- bouſe of him the ſaid Joſeph 
George Pedley, by reaſon 'whereof the ſaid houſe of the ſaid Richard 
Thomas Combe, then and there was ſet on fire and burnt. And 
Jo the jurors aforeſaid, upon their cath. aforeſaid, do ſay, that the 
"ſaid Joſeph | George Pedley, then and there Feloniouſly, wilfully, 
and maliciouſly, did ſet on fire and burn the ſaid houſe of the ſaid 
Richard Thomas Combe, in eee and form aforeſaid, againſt 
the peace, GW. f 
la2th. Count no otherwiſe 3 ibe charge i in the laſt count, 
than by rte the Wille to ve been the out-houſe. of the ſaid 
| Foſepb Ge. 
5:71 4M} Count ated, that the faid Teſepb '&c. unlawfully, ma- 
_ licioufly,  wilfully, and feloniouſly did ſet; fire to a certain houſe 
of the ſaid Richard Thomas Combe, there lituate, againſt the form 
of the ſtatute,” &c. and againit the peace, &c. 
. 414th. Count ſtated, that the ſaid; Jeſeph &c. Gloniouſly, — 1 
fully, and malicioufly did ſet fine toa certain bouſẽ of the ſaid Joleph 
George Pedley, with intent then and there feloniouſiy and malici- 


ouſſy to ſet on fire. and burn the beuſe of the ſaid mayor burgeſſes and 


frtuate, and being near 


commonaity ef the ſaid city of Briſtol, there 
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cholas in the (aid city of Briſtol and in the county of the ſame 
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of the'faid mayor burgeſes and common- 


by riafon whereof the houſe 


burnt. And ſo the jurors aforeſaid, upon their vath: ao . 


. Jay, that tbe ſuid Joſeph George Pedley chen and there feloniouſly 


wilful'y and malicioufly did fet on fire and burn the ſaid houſe of the 


_faid' Mayor and read, oe Ge, 1 Manner and | form eforejarts N 


the peace” Ge 
15th. Count no diliexwiſe Oe " bene ti the laſt.count, 


than by ſtating the ng to have were the n of the faid 


Joſeph &. 
16th. Count ſtated, that the ſaid 7afep kee. unlawfully 


maliciouſly wilfully and feloniouſly did ſet fire to a certain other 
houſe of the ſaid mayor burgeſſes &. againſt the form of m 


{ſtatute &c. and again the peace, &c. 
Upon the trial, the jury, under the direction of che court, found 


a a ſpecial verdict, as follows: 


That the mayor burgeſſes and commonalty of the city of Braſ- 
rel on the tenth day of Auguſt 1776 were 'ſeized'in fee of a cer- 
tain meſſuage or dwelling-houſe, ſituated in the pariſh of St. Mi- 


city, and which ſaid meſſuage or dwelling-houſe is deſcribed. in 


the firſt and ſecond counts of the ſaid . as the houſe of 
Fobn Freeman Eſquire, William Lucy and Jobn Gyles,” and in the 


third, fourth, eighth, eleventh and fourteenth counts, as the dwell- 
ing houſe of him the faid Joſeph George Pedley, and in the fixth 
and ſeventh counts, as the houſe of the mayor burgeſſes and com- 


monalty of the city of Briſlol, and in the fifth, ninth, twelfth and 


fifteenth counts, as the out-houſe of him the ſaid Joſeph George 
Pedley, and being fo ſeized thereof, 'afterwards by indenture under 
their common ſeal bearing date the day and year laſt aforeſaid,” de- 
miſed the ſaid meſſuage or Apeilieg⸗Neuſe to Jobn Freeman, Wil- 
liom Lucy and John Gyles in the indictment mentioned, from the 
day of the date of the ſaid indenture, for a term of ninety- nine years, 
determinable with three lives; which ſaid term is ſtill ſubſiſting and 
undetermined. That the faid John Freeman, Willzam' Lury and 
2 Gyles, afterwards entered into the ſaid meſſuage or dwelling- 
ouſe and became poſſeſſed thereof, and afterwards, on the fixth 
day of September in the year of our Lord 1780, demiſed the faid 


meſſuage or dwelling-houſe-to the ſaid Need George Pedley for 


a term of ſeven years from the twenty-fourth day of Fune then laſt 
paſt, determinable with three lives; and that the ſaid laſt men- 


_ tioned term is ſtill ſubſiſting and undetermined; And that the 


ſaid 
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ſaid Joſeph George Pealiy afterwards entered on the ſaid meſſuage 


or dwelling-houſe and became poſſeſſed thereof for the term laſt 
aforeſaid, and occupied and inhabited the ſame from thence until 
and upon the ſixth day of December in the twenty-firſt year of the 
© reign of our ſaid lord the king. That the faid mayor burgeſſes 

by. commonalty were alſo. on the 25th day of January 1762 


ſeized in fee of three certain other meſſuages or dwelling-houſes, 
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ſituate in the. pariſh, city and county aforeſaid, adjoining to the 


ſaid. meſſuage or dwelling-houſe firſt mentioned and, being ſo 
ſcized thereof, by indenture under their, common ſeal bearing 


date the day and year laſt aforeſaid, demiſed the ſaid three houſes 


to Richard Thomas Combe, in the ſaid indictment mentioned, from 
the day of the date thereof for a term of ninety-nine years, deter- 
minable with three lives; which ſaid laſt mentioned term is ſtill 
ſubſiſting. That the ſaid Richard Thomas Combe afterwards enter- 
ed on the ſaid three laſt mentioned meſſuages or dwelling-houſes, 
and became poſſeſſed thereof for the ſaid laſt mentioned term, and 


afterwards, to wit, on the firſt day of January, in the twentieth. 


year of the reign of our lord the king, demiſed the ſame to Francis 
Parry in the ſaid indictment mentioned, for the term of one year and 
ſo on from year to year, ſo long as the ſaid Richard Thomas Combe 
and Francis Parry ſhould pleaſe. That the ſaid Francis Parry 
afterwards entered into the ſaid three laſt mentioned meſſuages or 
dwelling-houſes, and became poſſeſſed of them for the ſaid laſt 
mentioned term, and being ſo poſſeſſed, afterwards. on the 29th 


day of September, in the twenticth year of the reign, &c. demiſed 


one of the ſaid laſt mentioned meſſuages or dwelling-houſes to one 


Febn Landry, for the term of three months then next enſuing; 


who, afterwards by virtue of the ſaid demiſe entered into and was 
poſſeſſed of the ſaid laſt mentioned houſe, and continued in the 
poſſeſſion thereof until and upon the faid ſixth day of Decem- 
ber, in the ſaid twenty-firſt year of the reign of our ſaid lord the 


king: and that the ſaid laſt mentioned houſe is the houſe deſcrib- 


ed in the eighth, ninth and tenth counts of the ſaid indictment, 
as the houſe of Francis Parry, and in the eleventh, twelfth and 


_ thirteenth counts of the ſaid indictment, as the houſe of Richard 
Thomas Combe; and in the. fourteenth, fifteenth and fixteenth 


counts of the ſaid indictment, as the houſe of the mayor, burgeſſes 


and commonalty of the city of Briſtol. And the jurors aforeſaid 
on their oath aforeſaid farther ſay, that the ſaid Fo/eph George Ped- 
ley and Jobn Landry, being ſo as aforeſaid reſpectively in the poſ- 
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ſeſſion and occupation of the ſaid meſſuages or dwelling-houſes ſo 


as aforefaid demiſed to them reſpectively and the ſaid Je 
Freeman, William Lucy and Jobn Gyles, being ſo as aforeſaid 


| 


ſeſſces of the ſaid meſſuage or dwelling- houſe. ſo as | aforeſaid 


in the poſſeſſion and occupation of the ſaid 7% p George Pedley, 
and the ſaid Richard Thomas Combe being ſo as aforeſaid leſſee of 
the ſaid three other meſſuages or dwelling-houſes, adjoining to the 
ſaid laſt mentioned meſſuage or dwelling-houſe, and the mayor 


'burgeſſes and commonalty of the faid city being ſeized in fee of 
the reverſion of all the aforeſaid meſſuages or dwelling-houſes 
after the determination of the ſaid terms, ſo as aforeſaid granted | 


by the ſaid mayor burgeſſes and commonalty as aforeſaid, the 
ſaid Joſeph George Pedley, on the fixth day of December in the 
twenty-firſt year of the reign of our lord the now king, unlaw- 


fully wilfully and maliciouſly ſet fire to, and ſet on fire, the 
faid firſt mentioned houſe, ſo as aforeſaid in the poſſeſſion of him 
the ſaid Joſeph George Pedley, with intent wilfully and maliciouſ- 
ly to burn and deſtroy the ſame; and did thereby burn and deſtroy 


great part of the ſame; and by means thereof the ſaid fire was 
communicated to the ſaid houſe, ſo as aforeſaid in the occupa- 


tion of the ſaid Jobn Landry, and burned and conſumed. part 

thereof, But, whether upon the whole matters. aforeſaid found 
by the jurors aforeſaid in form aforeſaid, the ſaid Fo/eph George 
Pedley is guilty of the felonies, or any or either of them in the 


taid indictment ſpecified, in manner and form as by the ſaid indict- 
ment is ſuppoſed or not, the jurors aforeſaid are entirely ignorant; 


and therefore deſire the advice of the ſame juſtices laſt named and 


the court here, And if, upon the whole matter aforeſaid found 
by the ſaid jurors in form aforeſaid, it ſhall appear to the fame  - 
juſtices laſt named and the court here, that the ſajd Fo/eph George 
Pedley is guilty of all the felonies in the ſaid indictment ſpecified, 
in manner and form as by the ſaid indictment is ſuppoſed ;' then 
the ſaid jurors, on their oath aforeſaid, do ſay, that the ſaid %% i 
George Pedley is guilty of all the felonies in the ſaid indictment 
ſpecified, in manner and form as by the ſaid indictment againſt 
him is ſuppoſed: and that he, at the time of the ſaid felonies 


committed, had no goods or chattels, lands or tenements, to the 
knowledge of the jurors aforeſaid. And if, upon the whole mat- 
ters aforeſaid found by the jurors aforeſaid in form aforeſaid, it 
ſhall appear to the ſame juſtices laſt named and the court here, that 
the ſaid Joſeph George Pedley is guilty of ſome or of _ of the 

| | felonies 


__ felonies in the ſame indictment 
by ſueh ſaid indictment} is ſu ppoſed intfome or: one of the other 
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gadgets Niue dal indifninie ſproifigipiimbancr ancheſpbem 
aby the ſaĩd ĩndictment is ſuppoſed in ſome or one vf the counts 
in ſueh indictmenti and is not guilty 


ſpeeiſied in manner and form as 


counts of the fatus indict ment, then the ſuid 
oath aforeſaid do ſay, that the ſaid Jae Grurge Pruley is guilty 
of ſuch»of the felonies only im the ſaid indictmen 

upon ſuchiedunts ot count only of the ſaid indi d ment in man- 
ner and form therein — — halli ſo a 
— — 


court here 
or felony: committed had no goods &.; and that the ſaid Jgſepb 
George Pedley is not guilty of ſuch of the felonies ſpecified! and 
mentioned in ſach of the coonts of the ſaid indictment in manner 
and form therein ſi uppoſed, as ſhralt fo i rito:the ſame juſtices 
and the court prin But if, upon 


found by the ſaid jurors in form afvre fnidd, it ſhall appear to the 


ig hd that he the ſaid 


ſaid laſt mentioned juſtices and the court hete, that the faid-Foſeph = 


George Pedley is pot guilty off the felonies! or any or either of 

them in the indictment aforeſaid ſpecified, in manner and form 
as by t he ſaid indid ment agai nſt cis ſuppoſed, then the jurors 
aforeſaid edo ſay upon their dath ford cich." — the: ſaid Joſeph 
Gebrge Peuicy is hot gullty gf the felonies or any or either of 
— ina the indictment aforeſaid tpecified; in manner and form as 
he the ſaid *Fo/op Grunge Pealey for himſelf by pleading hath 


or ahy or either of them &. 4 i ene 

21 This Edafter term Laurence on behalf of the profecutor, 8 
for a certiorafi to remove theſe proceetlings into this court. '''Cow- 
per T. objected td the ap 


contending that judgment ought tö have been given in the court 


below: butt theſpeciabverditt habing been foumd by the direction 


of the cobttibelowy the writ of ibeſtiorari, and a babeas corpus to 
remove the ptiſbner, were granted 2e dO an,, day in this term 
the gacler of Brifb brought the! priloner into this court, and re- 
tur ned the writ of habeas cot pus. The writ of certiorari was alſo 
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returned and on motion filed. The priſoner was then committed 


to the cuſtody of the marſhal, and an order made to win Jer him 


up*on the Saturday following, When the Ipeciel * Was 
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1782. [t was afterwards poſtponed to this day ; when Latorance on he- 
VT half of the proſecutor ſtated that upon this ſpecial verdict there 
Rex aroſe three queſtions for the cnh⁰döeration of the gurt. 
Pine, 1. Whether at common lam or undet the ſtat. [a] 9: G. 1. a 
man coul begmlty of -arſon by ſetting fire to a hohſe, in which 
he had a term in poſſeſſion; how ſmall ſoever the extent and dura - 
tion of his ĩutereſt therein ?? ü 1ets W eee 16. 
2. Whether a man, ho ſets fire to his-own+houſe; under eir- 
cumſtances that ſhew general malice, is guilty of atſon, if ſuch 
fire ſpread and burn a houſe edjoiniogd)' foal 5 revert tag 38 
3. Whetherithe adjoining houſe oug it not ta have been expreſs- 
ly charged to have been the property of John Landry, the actual 
oocupier? Mei ene 95 8 aten 4 1: tilt er 81 10 
And he faid, that with reſpect to the firſt point, upon a con- 
ſideration of all the authorities upon the ſubject, he did: not 
conceive it to be open to argument; it having been fully ſettled, 
that the ſhorteſt tetm in theipriſoner was ſuſſicient to prevent his be- 
ing deemed guilty of arſon: that arſon was deſined by all the writers 
on crown law, to be the malicious burning of the houſe of anorber 
man: and that the ſtat. of 9 G. 1., commonly called the Black 
Act, had been adjudged not to have been made in this inſtance 
with a view of making a new felony of that Which was not felony 
before, but principally for the purpoſe of taking away the benefit 
of elergy from ſuch crimes; therein ſpeciſied, as at that time fell 
under that denomination; and cbnſequently that this offenge could 
not be conſidered as a felony either at common. law or under the 
ſtatute: though it ſeemed to him to be a very extraordinary doc- 
trine, that it ſhould be permitted to an incendiary, becauſe, at 
the time the fact is perpetrated; he happens to have a few werks 
intereſt in the premiſes, with impunity to do an irreparable injury 
to the reverſioner and ſubſtantial owner of the houſe he dwells in. 
He ſaid, that at the trial Holme's cuſe [G was relied upon for 
the priſoner, as eſtabliſhing; that it was not. f 


8 elony to burn a 

houte, whereof a man is in poſſeſſion by virtue of a leaſe for years: 
that it was then anſwered, that the proptiety of that deciſion had 

% been queſtioned im the caſe of Le] Eiizabeth Harris and the CO- 
cu C4 Lee eee 
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Trinity Ferm 22 Geo. 3. 
ſtant practice uf convidting perſons for burning houſes, with in- 
tent to charge inforanee offices, was alſo at that time inſiſted up- 
on ; | but that ſince the trial he had been informed, that in a caſe 
from the Old Bailey in uprii ſeſſions 1580, ſtated for the opi- 
nion of the judges, all the judges preſent had determined, that it 
was not arſon by common aw or dy ftatats; for a tetmor to ſet 
fire to his houſe ; and that they thought themſelves bound by the 
authority of — caſe: that this was the caſe of one Andrew 
Bree, who had burnt a houſe, of which he was in poſſoſſion under 
a leaſe for three years from the reverſioher in fee; that there had 
been u ſimilar! caſe of one Spalding about the ſame time: and that 
for theſe reaſons he ſnbuld decline arguing upon this point. 

Bat as tothe ſecond - e he' infiſted;* that by ſetting Ge. 
and burning the adjoining houſe, in conſequence FA having burnt 
his own, the priſoner was guilty of thefelony charged in the eighth 
eleventh and fourteenth buntes thar the doing of 'ag/ a& which 
was malum in ſo made the « vent anſwerable for all che pro- 
' bable conſequences: hat betting fire to his on houſe was origi- 
nally an unlawful act: that the jury had found it was done unlaw- 
ful and maliciouſly * and that Water ir was done to defraud the 
reverſtenet or for any other purpoſe was not material; the _ 
bahle conſequences were that he muſt burn the two adjoini 
houſes; and for ſueh conſequences he mult anſwer: chats as it 
was maſum in fe; and found te be done maliciouſſy, it became by 

conſequence (a] « felony" and Was as” much fo; as if the act had 

deen immediate. any one had been burnt to death, ar the 
priſoner's houſe had fallen at the time and buricd any man in the 
ruius, would not the prifoner have been guilty offmorder ? That 
it has been holden; even upon à ſodden provecatibn!] that, if one 
män beat another in a cruel" aud unuſual manner ſo that he die, 
though he did not intend hie death, he is guilty of murder. [6] 
80 if a man give a woman with ehild a medicine to proeute abor- 
tion and it operates ſo violentiy ab to kill the woman; this is [e 
murder: that the principle of theſe dreiſions was not confined to 
murder, but was applicable to at ſon or anyã other felony: and that 
the conſequences in the inſtances put are leſs probable, than that 
an adjoining houſe ſhould e when a man ſets fire to his o-] n. 
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Trinity: Term a Geo. 


That it 1 been laid down that eyen where a treſpaſs onlyis 


5 intended and a felony enſuesiithe party is anſwerable for the felonyj-: 


verſus 
Pater, 


| 


and. that it is daid-i1n Dalton [a], that, if a man ſhoot — 2 3 
in a hand gun and ſet another man's houſe on Aire: andbuin at, this 
18 felopyt-.: irrt ah ber "Is W ions SK Hi; be V4 + 19 Rent 
Buller, J. But that is contradicted. by Lord. Hal; 14 becauſe | 
in that caſe there: was nointention to burn the; houſe. . 
As to the third point, the objection that the offence Was, wow 


properly laid, the adjoining houſe not having been in avy count 


deſcribed: as the property of Landy, the. occupier, he contended; 
that, it being laid to be the houſe. of the corporation of Briſtol 
and alſo of Combe, their immediate leſſee, it was ſufficiently and 
properly laid: that, except the occupier, it was ſtated to be the 
property of evety other petſon intereſted; therein: and that in 
point of law the poſſeſſion of the tenant was the poſſeſſion of the 


landlord; that the intereſt muſt temain in dhe Belt leſſee, if the 


underleaſe did; not diveſt, that intereſt; that it has been lately {c] 
determined, that an underleaſe was not aſſigdment, nor the under- 
leſſee liable to the covenants: that therefore there could be no 
privity - of eſtate between the pti ſoner and corporation, and 
conſequently that the houſe in the preſent inſtance remain- 
ed the propecty of Combe, in hom a property Was laid: that 
though, in fayour of life, it has been holden, that a termor 
does not, by burning the houſe he occupies, burn dem. a alienam, 
yet none of the caſes bag gone ſo fat as to ſay, that it is a. falſe or 


inſufſicient deſcription of the houſe of a tenant to call ĩt the property 


of the reverfioner : that this is not like the caſe of treſpaſs, which. 
is founded upon the; poſſe ſſion ſingly, nor that of burglary, which 
muſt be laid 114 in domum manſionalem; for a manſion- houſe can; 
only be ſaid to belong to the occupier: but that it was here the 
houſe; of both or either: and che relied upon the. words of Fofter, 
J. in [e] Harris's caſe: ** the houſe might with ſtrict legal pro- 
priety have heen conſidered as the houſe of the: le bp Both. 
landlord ,and;tenant; have a property: * mee aan _— | 


4» 
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4 1 H. P. C. 569. rern 4 


e] Holford v. Hatch. E. 19 G. 3. 1779. p44 74. 


[4] 3 Inſt. 67. 
58 Crown Law, fo. 116. 


I Juſtice, c. 258: = . 506. Edit, 1727. 


| Trinity Term 22 Geo. 3. 
7777 moe = 1782. 


T I can neither approve of the policy of the legiſlature 
or ſubſcribe to the legal reaſoning ſa that has been uſed, on 10 — Rug) 


ſuhject, it is * Hoh rry to 36h ſettled by authority 5 
be ſhaken 3 Fhat it is not felony either at N « by the 
re to a 


ſtatute in a tenant for a year, a month, or a day, to ſe 
houſe of which he is in poſſeſſion. Arſon it is true is burning g 
the houſe of another; and to be ſure a man may do what he 
pleaſes with what is properly his on: but that a man, who has 
an intereſt no larger than chat which I have ſtated, may anni- 
hilate the property of his landlord, is a doctrine, which, if the 
point were now- originally. before the court, I could hardly have 7 
aſſented to. But the queſtion has been ſubmitred to the conſide- | 
ration of the judges, and nine of them (all who attended) were 
unanimous; though Nares, J. at one time differed. The e ee t 6th 
ture alone can therefore now. apply the remedy. 
As to the other ground,/ when a man does a fl agitious's ct, ge- 
ceffarily knowing that he commits A 'crime, which in Nos con- 
Pres tr will deb, produce a felony,” if a felony is the con- 
ſequence, he 15 guilty "of that felony, and . ſhall anſwer. for his 
own acts in 18705 fulleſt extent. But, though it has been very. 
materially argued, and I aſſent altogether to the la as: ſtated, ih 
upon this \round” it will; not avail here, às out of ſixteen eoutits © _— 
TING is no one, that is. adapted to the fact. Arſon is ſettled 
to be an 1 Hes to the actual poſſeſſion; and the miſchief is, that 5 n ' 
he has not been tried for this offence, of which he appears to 141 
have been g uilty 3 fot ic every count the propert ff is alete _ XFEC 


be in the ere or his Teffee, and not ip the tenant.” re x 
muſt therefore be diſcharged'of this thahetene 3 and, Ws} he has „ 

of beeh tried for the fact found, he miſt be” hal | 4 

| 3+ 2 * 75 2 R » * * Ae 151414 * Reminded. > | . 


vile. At e and | Buller, Juſtices, concurred. 
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He had undergone a long: impriſonment; "ik the proof hot * 


ing ditect, but circumſtantial only, the Jy, upon ht * FUL 
found him Not guilty. 
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HI action of trefoaks for e ror, ago.” plaint) fs 
1 Weng! defendant. p leaded, the, — bie Aue; pl and "the 
cauſe was tried before Lord Masse at the laſt afliz 7 For the 
county of Surty. when a verdict was found for the plaintiff, ſyb- 
to the opinion of the court upon the following caſe: 
147% à road in the Pariſh, of Cobham: in the county of Surry, 
e the. pariſh of Ockbam in the faid, 1 As 
up roads un- 1277 „ diy rted "and. turned. by. an order of two Res of 
ral highway. on copnty... by virtue of the powers es by.13 b Io 
aft, m /. 19, In June 1782 another road, the place 15 w he "Tai 
caſes only | treſpaſs, Was committed, in, the ſaid. Fiſh of Cobham, dane to- 


road is ſet 7 10 75 e 8 rag and, al; towards 61 77 1 7 0 ib 


out, 


Juſtices have IT 
er to ſtop lea 


'J | 4 
” - 2 FP " 1 


% 
ry ? * 1 - 


"a7 When it ſhall a ap pppear, upon the view of any two or more or the fn att lutte of the 
| peace,ſthat any public highway may be diverted, ſoas to make the ſame nearer or more com- 
modious to the public &c. and the owners of the lands through which &. thalt conſent &c., 
o I it ſhall and may be lawful by order of ſuch juſtices, at ſome ſpecial ſeſſions c. to divert, 
= turn, nod in and incloſe, ſel}, and dilpeſe of deb eld MEN , aud . 
3 „ ** ei d fo for ſuch new highway &c., A ſuch way * mane &c. in all bei 
_ . 4 s here 


mentioned with l Inghways to bor. diverted: N 
ſet. 17 7. 559 4d 2 1871 Dien 1 04 

(5) If in any pariſh dec. where any highway ſhall be diverted and turned by virtue of this 
act, eee 1 Juſtices who are hereby WW into the ſame, 


=_ 7 SITION LID? Phat 


acroſs. the noad ſo 


229 


Ropped under the laſt order of - 1782, andithe 1782. 


ſaid gate locked up: and the deſendant broke down the ſame. www 


Quere, whether the juſtices under the ſaid act ſ. 22. had a power 


to make the ſaid order for ſtopping the road, here the ſaid treſ- 
paſs was com itted ? If they had, the verdict to ſtand. If not, 


to be entered fer the defendant. 1613 208 $133 11 301 ” O29) 54 1 
The queſtion; upon this caſe, was, whether the juſtices who 


made the laſt order for ſtopping the toad, in the place where the 
treſpaſs. was alleged o Have been committed, and who were not 
both of them the ſame as thoſe vo made the firſt order, were 
under ſ. 22. of the act empowered to make ſuch order 


Bond, G. for the plaiatif contended, that the legiſlature meant 


to give an otiginal juriſdiction to the magiſttates, Who acted un+ 
der ſ. 22. that the powet thereby given was a ſubſtantive power, 


act of the ſame magiſtrates, it muſt be done at the ſame time 


alſo ; and; if it is taken to be at che ſame time; it would in its 


conſequences. be abſurd ; for, at the time of diverting the toads, it 
may notibe poſſible to foteſee hat roads it may be neceſſary to 
ſtop up; and that by the expreis terms of the. prior clauſe it is only 
where a road has firſt been diverted, that any authority is given 
to ſtop them. „ eee Gr bon asd 
Raus for, the defendant inſiſted, that the power given in the 
latter clauſe was not ſubſtantive, but merely auxiliary of the for- 
mer: that it muſt be exerciſed at the ſame time, and by the ſame 
juſtices; and not at any diſtance of time by others: that, if the 
words were more doubtful, the analogy from the courſe of pro- 


ceeding under the ach affarded fo clear an illugtratien of the tente 


of the legiſlature, as to remove every. thing like difficulty upon 
1 4 F ß ijne en 
the tale of the road ſtopped up, ſhal 


road to be 


nens * A 


purchaſed : that, if a new ſet of magif 
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7 un uin id G00 11 m 
that there are other highways within ſuck pariſh &c. beſides that ſo 20 be diverted and turned, 
which may, without inconvenlence to the public, be diverted into ſuch new highway hereb 


to be made or inte any other highway or highways within ſuch pariſh Ac. and t 


charge of repairing ſuch highway or highways may be thereby ſaved to ſuch pariſh &c. it 


ſhall and may be lawful for-ſuch juſtices to order ſuch highway or highways which - ſhall ap- 
pear to them unneceſſary, to be Ropped up, and the foil thereof fold cc. 


dT PS) 


0 8 „ 127 2 | x 


and independent of the former clauſe : that, if it muſt be the 


ion: that the act directe, that the money, ariſing from 


hates might 


$09. fen e hall be applied to purchaſe the 
land Where the new highway ſhall be made: that this was now 
impoſſible that it did not appear, that there . was. here any new - 


Pace 
Howaz 8, 
© 
5 
| 1 
f 
At 
PP ko. 
11 


F R 
'f 
} 
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Tueſday, 
Nev. 26th, 


An eq uitable 4 


as well as le- 


gal eſtate 


fication un- 


the m 


| Miohitlmas: Mens GebiM 


8 uen ddt icht years, interfete, might at „ine bend 
ot · S tHatuhe ſublequent olauſe therefore was plainly referable 
tothe prior; and. that the powers which it gave could be exerciſed 
by thoſe, only, Who. onforeda the former} 152 Dat aden . 
100 Lord''Mansfeld. However we may agtee, zit might 
have been better, if the neceſſary remedy had been extended to 
both caſes; yet upon looking? into the act of parlisment we think 
we cannot be warranted, in putiing ſuch acnſtruction. This is 
not a general power, buti tied up + particular eaſe The pawer 
_—_— up roads is given only, where there is à ne Toad to be 
ſet out. This ſhews, that it was mepat to be ons intire act of 
agiſtedtes:! that the ..two'i clauſes / make. one płobiſion, and 
that the powers, under hem were to make bùt ont tranſaction: 
The-clauſes:are 16 connected, that they oahnot'be ſepatated.  '- 
Bull, J. The wording of the latter clatſe is deeiſive, that 
theſe powers are to be exetciſed at the fame: time. It enacts, that 
if the juſtices authoriſed to enquire &. think, that, beſides tile 
roads ſo 1 b diverted and turned other rbads ma „Ie diverted 
&ci they mayiſtop them. The orders fot this re are plain, 
ly intended ito beo made at the ſamo time add by the ſame magiſ- 


trates, h et acting under the former clauſe » hgh 
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HIS. Was" an action of debt, apy the ſtat: F ORF 11 | for 
the betrer? reſes vation bf the gam The g Fre oh- 


o 


gives a quali- ted of Teverat* gunts; he ſecond of which 280 "ge ed the Gefcd 


der the game Uant, "with: ufing” 4 ae engine called 4 gon to 


Fand: Jellroy 


laws: but the the game, not being 2” per ſon qualified ſo 5 do. The defendatit 


clear value 


of the neceſ- 
ſary eſtate 


means the 


value, clear 


pleaded the ee iffue ; and the cauſe was tried before Eyre B. 
at the lift affiges fot tht county of Hurbam; Whensthd; jury found 
a verdict. for- the. plaintiff upon the above count, ſubject to the 


at leaſt of all opinion of the court upon the e following caſe: 


mortgages 
or incum- 


brances crea- 


ted by the 
owner, or 
thoſe under 
whom he 
claims. 


That the defendant, upon his marriage With his preſent, wife, 
came ſeized:in her right of - an Rae of inheritance, part of 


N 3 K MAT; 9 oy wt ” M4 1 1 45 4 8 AF 42 ; : 3 23 
* - * 
2 42 err an EOS R eee * Ya * 4 3 "a 
neo „ I tt. . ——_—s..4 — — „ 1 1 — — „ 3 2 
A CE | * e wa $4 "KM, Ko : 3 4 : a * 1 Ls 
erwehren at aan oer auen $65; 01 11 


La] c. 14. ſ. 4. | | 
EP g : % 1 a | - | 7 which 


- 


Michaelmas Term 23 Geo. 3. 


Which was copybold, and held of the Manor of Beck in 


228 wY N 
231 


1782. 


Darlington in the county of Durham ; Which, at the time of 
committing the offence mentioned in the et en and before, WIr AE AAL 


verſus 
HALL. 


were together of the clear yearly value of one hundred and three 
pounds: but it farther appeared, that the ſaid defendant and his 
wife, before the committing of the offence, (to wit) on the tenth 
day of May one thouſand ſeven hundred and eighty, duly ſur- 
red a cloſe of land, parcel of the ſaid e 00 eſtate, unto 
Robert Kelſey and his ſequels 3 in right, upon condition, that if the 


ſaid Robert Hall and Mary his wife, their ſequels in right, exe 


cutors or adminiſtrators, ſhould and did well and truly pay or 
cauſe to be paid unto the faid Robert Kelſey, his executors admi- 
niſtrators or affigns, the full and juſt ſum of four hundred 
pounds of lawful money of Great Britain, with legal intereſt for 
the ſame, ator upon the tenth day of November then next, that then 
and upon ſuch payment in manner aforeſaid the faid Robert Kel-. 
fey and his ſequels in right ſhould and would reſurrender the (id 
premiſes unto and to the uſe of the ſaid Robert Hall and Mary 
his wife and their ſequels in right at their proper coſts and charges 
accordingly; and that the ſaid Robert Relſey was upon the ſaid 
tenth day of May admitted thereto ; and the faid mortgage ſtill 
continued upon the ſame; and that the ſaid cloſe, at the time "2 
committing the offence. and before, was of the clear yearly value 
of '' fourteen pounds, -parcel of the ſaid one hundred and three 
pounds'; and that the intereſt of the ſaid mortgage had been regu- 


larly paid, and the - mortgagee had not entered into Poſſeſſion 1 
the copyhold cloſe mortgaged to him. 


The queſtion reſeryed for the opinion of the court was, whether 


the defendant at the time of committing the offence was duly qua- | 


lied to uſe engines to kill and deſtroy the game? 
-Lambe for the plaintiff contended, 1. that a legal eſtate of Tool, 


per unnum was neceſſary to conſtitute a qualification to kill game: 
that here the defendant had no more than an equitable eſtate in the 
part mortgaged: that ſuch eſtate cannot be taken notice of by a 


caurt of la in the conſtruction of an act of patliament: that by 


the org [4]: 22 and 23 Gar. 2. an i eſtate of an annual value leſs | 


. 2 = o 
* a 


* 4 4 
3 * won 4 —— : Wo 


” _ — — as Ati tt 
171 > * — — — 

5 1 % = _ - : J 

7 


rere 


[4] All wdctoy RY 125 en not having lands and ant) or ſome becher eſtate f 
of inheritance, in his own or his wife's right, of fh alrar yearly value of one hundred pounds 


per annum &c. are hereby declared to be perſons by the laws of this realm not allowed to have 
or keep for themſelves, or any other perſon or perſons, any guns &c. c. 25. ſ. 3. 


than 


232 
1782. 
WETHERELL 


wr ſus 
Ir. 
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Michaelmas Term 23 Geo. 3 


than 150. muſt be of an inkeritable nature to give a qualification : 
that the defendant, fo far from having an intereſt of this character 
and deſcription, was only tenant at will to the mortgagee. 
But Lord Mansfield intimating, that it would be difficult to 
ſupport this ground of argument, Mr. Lambe inſiſted, F 
2. If an equitable eſtate were confidered as giving a qualification, 


. . 


that ſtill, in point of annual value, the defendant: had not, upon 
the true conſtruction of the act of parliament, an eſtate ſufficient 


to qualify him. That the words of the act were; ** the clear 
yearly value of 100/7.:” that this could not mean the groſs value 


of the eſtate, but muſt mean the net income: that ſuch it could 


not be, if, by incumbrances of any ſort, the iſſues and profits 
were brought within that ſum : that the object of the legiſlature 
was, to intitle thoſe only, whoſe independence, ariſing from the 
produce of their lands, would enable them to uſe theſe rights 
for the purpoſe of amuſement : that, upon comparing the value of 


land at the time this law paſſed with its preſent value, it would 


be found that the meafure of this independence had already been 
reduced much below the intention of the legiſlature: that if the 
conſtruction contended for were admitted, no degree of intereſt 


' whatſoever in the produce of lands would be neceſſary, and the 
intention of the legiſlature muſt be totally fruſtrated ;. inaſmuch - 


as the holder of an eſtate, whether he charged it himſelf to its ut- 
moſt value or had it transferred to him under ſuch charge, without 
having, or without ever having had, an income ariſing out of land 
to the amount of one farthing, muſt in ſuch caſe be intitled. 
Lord Mangfeld calling upon the other fide, „ iots tt] 
Chambre for the defendant ſtated the only queſtion to be, whe- 
ther the intereſt of the mortgage was to be conſidered as ſuch a 
reduction of the annual value of the eſtate, as would deſtroy the 
defendant's qualification? and he contended, that this was a pe- 
nal law, and would not therefore be extended by conſtruction: 
that it was beſides a general law and in its terms does not require 
the party to have a legal eſtate: that the words of the act are not 
having &c.;“ within which words an equitable eſtate is ſufficient ; 


. 


that in deciding on points of this nature the ſubſtance ought p 
cipally to be regarded: that the cefluy gue truſt was ſubſtantially 
the owner : that courts of law in many inſtances advert to the 
practice of a court of equity; as in the common caſe of a truſtee, 


© £ 
See 
' 
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who is not permitted. to eject his ce//uy que truf, 


Michaelmas Term 23 Geo. 3. 


+ Lee * bow a mortgagor is bonſidered there f. The mortg "= 
is in ſubſtance a ſpecialty debt, the equity of redemption is con- 


2 


24 
— 


fidered as real eſtate, and deſcends to the heir of the mortgagar ; WzTBERELL 


who'is conſidered as a debtor, and his perſonal aſſets liable in the 
firſt inftance to diſcharge the mortgage: and, though at law the 
heir of the mortgagee takes a legal eſtate, yet the perſonal repre- 
ſentatives are conſidered/as intitled to take the benefit and receive 
the mortgage debt: 1 

He farther inſiſted, that a mortgagee. can never get cli Gon, if 
the mortgagor is ready to pay the money: that by ſtatute [a] it 
may be paid impengente lite: and that, if the legal eſtate only were 
to be regarded, an eſtate of a thouſand pounds a year, mortgaged 
in fee for one hundred pounds, would not furniſh a qualification. 
That the only queſtion that remained was, whether the intereſt 
of the mortgage money was to be conſidered as an outgoing, that 
would reduce the value of the eſtate below 100/7. ? and he contend- 
ed, that the intereſt was not a thing iſſuing out of any part of the 
eſtate in the nature of a rent or ſervice: that both principal and 
intereſt were a debt: that the intereſt muſt be conſidered as a debt 
on the perſonalty, juſt as the principal is conſidered as a debt: 
and that the eſtate was neither made of greater or leſs value by 


verſus 
Hal. 


the mortgage, but was merely a pledge. for the payment of the 


debt: that the legiſlature therefore, when they uſed the words 
* clear yearly value, meant to advert only to the value of the 
eſtate itſelf, and not to the quantity of intereſt; that any | 
might have in it; the thing itſelf without any regard to the charge 


upon it; provided only that the party was in poſſeſſion: chat in 


the ſame manner, in the caſe of a mortgagee in poſſeſſion, there 
can be no doubt, but that he is intitled to kill game: and the 
court in ſuch caſe will not inquire into the amount of his ene 
money, of the ſum advanced to the mortgagor upon his land; 

vided the ſecurity, the land itſelf, be of the annual value, which 14 


law requires : that the court, before they pronounced, would well 


weigh the conſequences of ſuch a doctrine, as is contended for: 


that . who muſt inquire into this in a ſummary way, 


muſt make all perſons of whatever oſtenſible eſtate, diſeloſe their 
Private circumſtances; which would be too great an extenſion of 
a lam, alteady conſidered 1 in many inſtances as tyrannical: : that a 


— 


1 4 — 


— 


[4] G. 2. e. 20. f. 1. 
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1782. rent charge indeed or ſervices; iſſuing out of an eſſate, 86 titers 
— of notoriety, might perhaps be contidered by the juſtices But of 
Ne RE Myr opa rs ſuch-things only, as were oſtenſible, could they take cognizance * 
| x . that, if every private family tranſaction in money concerns were to 
15 1 de laid open, if it could be ſeriouſly argued, that ſuch diſcufſions 
1 a were ptoper ſuctjects for a ſummary juriſdiction, it would be in- 
veſting juſtices and informers with power of harraſſing the coun- 
try, as far beyond any known precedent, s it Was beyond the in- 
tention of the legiſlature: that their object had not at any time 
been an inquiry into debts, but the actual poſſeſſion of, and intereſt 
in, landed property, and the viſible amount and extent of that 
property. ODT Bet CY ee ee. Ana ab ST 5 
That, as there was no authority directly upon this ſubject, it 
was proper to confider the queſtion! by analogy to the ſtatutes i: 
pari materia: that moſt ſtatutes in theſe caſes require a qualifica- 
tion altogether in land; but that two ſtatutes in the reign of King 
James intitle the party under perſonal as well as real qualifications: 
that the ſtatute 2 Fac. [a] enacts, that no one, “ except ſuch per- 
ſon. or perſons, which ſhall be ſeiſed &c. of /ands, tenements or 
hereditaments of the clear yearly value of ten pounds by the year or 
more, over and above all charges and repriſes ; or be poſſeſſed of goods 
or chattels to the full value of two hundred pounds to his own uſe,thall 
be qualified &c.: that it appears from hencg, that the mere having 
in one's own right and commanding the uſe of perſonal property is 
ſufficient to give a qualification, whatever may be the amount of 
ſuch aproprietor's debts; conſequently that whenthe ſame ſtatute re- 
quires the having of a real eſtate of a clear yearly value, it muſt mean 
an eſtate, which would let for a clear ſum without any deduQtion 
to be allowed to the occupier, and exclufive of charges and repriſes 
iſſuing out of the land; and that, if debts were not to affect the Full 
value, mortgages, which were no more than debts, ought not to 
reduce the clear value; and that, ſuch not being charges ſtrictly iſſu- 
able out of the lands, no inquiry was meant to be giyen into them: 
that in like manner the ſtat. 3 Jac. [5] qualifies perſons ** having 
any manors, lands, tenements or hereditaments of the clear yearly 
value of 40 J., or worth in goods and chattels 200 J.:“ that the 


* * 


ſtat. 13 R. c. 13., which was the earlieſt upon this ſubject, and 


** 


* had 


— 
— 
I" Leah * 


[a] c. 27. 1.3. f ; : | 4 
[5] c. 13. ſ. 5, This ſeQion reſpects ſhooting deer and conies only. 
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{qualifies laymen, Having lands or tenements to the value &oõ :.:, 
and clergymen, advanced to the value &c.; and that, as the title WIr dT 


of this act was none ſhall hunt, but they which Have a ſuffi- 


cient- eſtate, a collateral charge could not affect the privilege; 


8 if there was nothing — PE: out of thedand the hav- 
ing bord muſt be foffl eint: 11 Pr 


That in other enen eres the legiſlature have uſed the fame 


language, mortgages have not by conſtruction: been confidered as 
incumbrances that reduced the value of the eſtate: that by ſtat. 
8 H. 6. c. . knights of ſhires are to be, choſen, by people 
- &c.” whereof every one of them ſhalt have free land or tenement 
to tbe value &e. above all charges. that not only mortgages were 
never conſtrued to affect this right, but even ſo late as the 7th. 
and 8th. of W. 3, the legiſlature baz declared; that the mortga- 
gor or ceftuy que truſt in poſſeſſion ſhall and may vote for ſuch 81 
tates, notwithſtanding ſuch mortgage or truſt.“ | 
Buller, J. But he muſt ſwear, that he has forty ſhillings a= 
year, above every charge payable in reſpect of them. 
Chambre, But this is by the exprots proviſion. of [4] fi ſubſe- 
quent ſtatutes. * ron 
Lord Mangel. The privilege here is given to property; and 
the ce/tuy que truſt, the mortgagor, is really the owner : the truſ- 
tee, the mortgagee, is merely nominal. We conſider the defend- 
ant's intereſt in this court juſt as it would be confidered in a 
court of equity. It is an intereſt ſubject to the payment of the 
mortgage: it is a qualification of property; and, though it is not 
neceſſary, that he ſhould have a legal eſtate, he muſt have ſuch 
property in the land, b. ſhall produce a clear income of 1000. 
per annum; or ir might e carried ſo far, as that he might have 
nothing, and yet enjoy the privilege. What then are a mortga- 
gor and mortgagee in Chancery? One the owner, and the other, 


as having a charge upon the land; and the charge goes along 
with it. 


A 


Buller, I. In the caſe of rent-charges the cognizance of the 
Juſtice is admitted; and in many others they muſt interfere, as in. 
eontracts between landlord and. tenant... Neicher i is there ** * 
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4582. tenes on the part of the defrgdant to complain of hardſhip. Poſ- 
— ſeiſon is prima facie evidence of property. The defendant muſt 
| Warezztii therefore be preſumed to be the intire owner. The hard taſk 
. upon the other party; who muſt make proof of the contrary. 
If the juſtice may receive proof of rent- charges, and ſervices, what 
ſhould prevent his doing the like as to mortgages ? The only point 
then is, . the words clear yearly value mean clear year- 
ly value to the per ſon in poſſeſſion? Ihe words of this act would 
by themſelves leave little room for doubt; but, when explained 

and ſupported by the ſtatutes of K. Fames in pari materia, the 
words of which: are, -** overiand above a charges and reprizes, 
it can no longer admit of queſtion, but that it muſt mean clear 
value to the perſon in poſſeſſion; tor, by the common rule of 
conſtruction, all ſtatutes upon the ſame ſubject are confidered as 
making one ſyſtem of law; and conſequently the words in the 

two laſt ſtatutes muſt be referred to the ſtatute 1 in wenn. 31489 

Wille, and nen, Jane, re eee 


Jud gment for we plaintiff. 


_ Michaelmas Term 23 Geo: 3. 
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Friday, 

ee Rex « V. Inhabitants 1 Wooddord. 

9 VO F ting by an 1 temove 1 Pian Wa 
- TM and her four children from the pariſh of Woodsford in the 


ance to County of Dorſet to the pariſh of Wimborne Minſter in the ſame 
prove her County. The ſeſſions on appeal adjudged the ſettlement to be at 
ene ſet- "6, quaſhed the * and ſtated the followiog caſe: 

; 2 That 


- | | LIES! 


That by a rule of the quarter- ſeſſions for the faid county of 1783. 
| Dorſet it is ordered; that, upon all caſes of appeals againſt an, — 
order or orders of removal, the appellants ſhall begin, and in the Rix 
firſt place ſhew ſome ſettlement of the-pauper or paupers out of the ,,, 9 
pariſh of the ſaid appellants; and thereupon the refpondents ſhall Woops ron b. 
go into their caſe. Upon the hearing: of the above appeal, in 
purſuance- of the ſaid rule, the -appellants produced a copy of 
the regiſter of the birth of Mary Scutt in Aſpuddle; and the 
pauper, Mary Pitman, fwore, that Mary Scutt was her maiden 
name, The counſel on the part of the reſpondents objected, 
that this was not ſufficient; but that the birth of the pauper's 
huſband, Robert Pitman, or ſome other ſettlement of his, ought 
to have been ſhewn; and farther, that to identify the ſaid Mary 
Scutt, it was neceſſary for the appellants to prove the marriage of 
the ſaid Mary Scutt with the ſaid Robert Pitman. The court 
adjudged, that the proof of the birth of Mary Scutt was ſuffi- 
cient; and that the onus proband: of the marriage lay upon the 
reſpondents, in order to prove their. caſe, and quaſhed the ſaid 
order” , / . a HT CARGO NTR be 

Cowper, H. moved for a rule to ſhew cauſe, why this order 
ſhould not be quaſhed, upon the ground, that, the pauper hav- 
ing been removed in the character of a widow, ſuch order. im- 
ported, that it was a removal to the place of her late huſband's 
ſcttlement : that, unappealed from, it would be concluſive evi- 
dence of his ſettlement: and that as this muſt conſequently have 
been the only point meant to have been brought in ifſue between 
the parties, the maiden ſettlement of the woman was nothing to 
the purpoſe, and did not apply to the queſtion before the court. 

i Sed per curiam. 5 3 Biere ORE LI MTA RRAEIEC | * 

It may be, the huſband had no ſettlement; and if he had, till 
diſcovered, her own would in the mean time remain. You were 
not ſurpriſed; but could not or would not anſwer it. It is enough 
in the firſt inſtance. The ſeſſions have done right, 

ene EH VVV. otion denied. 

Vide Rex v. Inhabitants of Ryton, H. 18 G. 3. 1778. ante 
P- 39. Rex v. Inhabitants of Henſfingham, Tr. 22 G. 3. 1782, 
ante, p. 206. and Rex v. Inhabitants of Ediſore or Hedſor, M. 
24 G. 3. 1783. poſt. MO TLIC TT ER: 
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Wedneſday, 1 1 OE Rex D. Juſtises of Peterborough. -- Aw S 


; 535 
+ þ« 1 Na 7 '$ * j 5 9 3 


Feb. 5th. 


L LA GE hi obtained a rule to ſhew cauſe we a 


Iemaſtappear 13/41 an- 
— ppg | damus ſhould not iſſue, directed to Charles ev ln 


place either is of Peterborougb and the Reverend Milliam Browne, juſtices i in and 


2 . for the liberty of the ſoke of Peterborough in the county of. 


or at leaſt that Northa#pton, to appoint overſeers of the poor of a certain vil or 


ir is / repu- towhihip called ee 85 Miner, Stherwile the Moyer, 1 


rant an ap. within the Taid liberty. 
plication fer The facts upon the affidavits in ſu pport of the rule Vers! that 


a mandamus 
438 within or cloſe adjoining to the city or town of Pete, borougb is 


overſeers. A Certain place, called Peterborough Minſter - that it has always. A 


The ſites and been extraparochial, and always bad a number of poor belon ging 
anten 0! 1. thereto © that ſuch” poor had till” the Teventh of May laſt been 
drals, colle- al ways maintained, as the poor belonging to fuch extraparochial * 


ges and ions place, by the directions of the dean and chapter of the ſaid place, F 


of court, are 


extraparo- Called the Minſter; and out of ſome fund belonging to them: 


chal, that on the ninth of May laſt the chapter clerk of the ſaiĩd Fan 
and chapter, being applied to to receive Eſ her Key, widow, 
pauper belonging to the ſaid extraparochial p lace and who 523 

come by paſs to the pariſh of St. Jh the Baptiſt, withid. the 


ſaid city or town, and cloſe adj joining to the ſaid Minſtes, as a2 


rogue and vagabond, declared; that the ſaid dean and chapter 


had already ſo many poor, that they did not know how to main- 
> tain them; and that, though this auper did' belong to the Min- 
er, he ſhould not take her ! in, as there were no officers appointed 


within the Minſler to whom any order of removal could be direc- 


ted; and that he meant to avail himſelf of ſuch want of appoint= 14 
ment: that, upon a ſtatement of theſe facts, application was alſo 
made to the defendants and to two other juſtices of the peace or * 
the liberty of the ſoke, all of whom feſided within the ſaid 


extraparochial place called the cathedral of Peterborougb or Min- 


ſter, to appoint an officer for the ſame and to grant their order of 
removal directed accordingly : that the ſaid juſtices refufed ſo to do, | 
no officer having at any time before been appointed for ſuch” place; 3 

SQ: though it was ſworn they believed, that the pauper of-right belonged 


thereto: that the ſaid extraparochial place contains upwards of 


— 
4 


forty- ſix acres of ground; known by ſeveral diſtin& names, viz. 


the Pn > CO the Minfter-Square, the n. &c., and, 


bay 


| together 
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together Wich ide Micbeprs end fr prebendal houſes; twentgsfive 155 3. 


d)welling hosſes at; leaſt, excluſive af poor houſet ; and that theſ 
houſes are inhabited, except in the inſtance of the biſhop and 
. three of the prebendal houſes, altogether by laymen or by ſtran- 


gers to the cathedral, and thoſe generally perſons of fortune: 


that the ſaid twenty-five dwelling houſes contain upwards of 
124 perſons: that there are alſo in the ſaid extrapatochial place 


_— a 


RIx 

_ werjus 
Juſtices of 
Petzr- 
— BORCUGH. 


ſeveral poor houſes, containing a number of poor, who have by 


birth, marriage or ſervitude, acquited a ſettlement thetgin ; and 


who from ſome fund belonging to the dean and chapter Teceive as 


hands of the chapter clerk together with: their diviſion of the 
ſacrament money, amounting to ſixpence per week over and above 


the aforeſaid” payment: that there is alſa in the ſaid Mis ſter a 


grammar ſchool; with an annual endowment: for the ſupport of 
the maſter, payable out of ſome fund belonging to the dean and 
chapter; by whom the ſaid} maſter is prey le within the 
ſaid Minſter there is; a place for the per e e apt); 


a maintenance the ſum of two ſbillings or eighteen pence by the 


and for the burial of the dead; and that it appears from the regiſ- 


ter there kept for the purpoſe, and which is diſtinct and ſeparate 
from that of the pariſh church of St. John Baptiſt, that from the 
year 1756 to the end of the year 1781 there have been 42 mar- 
riages and 48 baptiſms, and from the year 1757 to the end of 
the year 1781 - 58 burials had therein: that the land and build- 
ings ſituate within the ſaĩd Minſter, from a valuation taken thereof, 
are of the annual amount of 400 J. at leaſt: that the arrears of inte- 
reſt due upon the ſum of 200 J. lodged in the hands of one of the 
deponents in ſupport of this rule in the character of truſtee, and 
which had devolved upon three poor girls who had become 
chargeable to the ſaid extraparochial place, were demanded of 


him by the chapter clerk of the ſaid cathedral or Minſter and by 


him paid accordingly, and a receipt given as follows ) 
* Received 6th November 1182. of Roger Parker. Eſq. the "ni 
of 2/. 3's. 8 d., the balance of his account with eee Stam- 
ford, for intereſt money in full to the 11th day of September laſt, 


and to be by me applied towards the maintenance of the three children 


of the .faid Jeremiah Stamford, who have become chargeable to the 

gean and chapter of Peter borough. V u ⁰UN NIEL. ©; 
WVorbaniel Hudſon, Chapter Clerk. 
n 3EEG 0d 6 qu ar tle Bar yas fg 
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2583. That in the merhöry'df unofher of cheſt Ybpoholiiej wHE vas 
— B86 yeats bf age, thete had been ſcveral- brher poor Houſes inha- 
re, bited within the ſaid extrapatochial plage, , but ddt ſotne ef them 
Juſtices of Were fallen down, and that others had been taken down by order 
Perz. of the dean and chapter to prevent their being inhabited. 
nn Againſtithe rule itwas1{{worn by the defendants, doctor Tur- 
rant and doctor Browne; the dean and one of the prebendaries of 
the cathedral. church of Pezerboraygh, that the precinct or Hlole- 
of the cathedral church of Pererborough, Ueſcribed an the affidavit 
in ſu e of the rule, ''by'the name of the "Minſter, is extrapa- 
* | rochial ; and is not actownſhip or vill or Was ever ſo veputed: 
| that there have been poor perſens Many years reſident within 
the ſaid precinct; and that within their precinctscthe dean and 
chapter are by their ſtatutes required to diſtribute in eharity the 
ſum of 200. annually: that it appears by altegiſter book kept for 
that purpoſe that till the year 1737 the aforefaid ſum and no more 
had been annually ſo applied from the chapter fund; and that this 
ſum together with the ſacrament money had been ſufficient for the 
1 | ſupport of the poor then'belonging®to;*oriinbabiting, the ſaid 
1 | precinct: that it appears from the ſame book that in the year 
- 1573, this ſum proving inſufficient, a farther ſum was'expended 
for their relief, and that fince that period the expence 6f main- 
taining the poor belonging to the ſaid precinct has in (ſome years 
- amounted to upwards of 80 J.; but that the dean and chapter 
2 have, although without any other appropriated fund, defrayed: the 
whole expence: that this burthen has tended to the diminution 
of the revenue allotted for the ſtipends of the ſeveral; officers of 
the ſaid cathedral, the: repairs of the fabric and ether contingent 
- expences : that the land and buildings within the ſaid pteeinct, 
[excluſive of the biſhop's palace and other official houſes, belong 
partly to the biſhop and partly to the dean and chapter; and are 
all (except two houſes which are the property of private perſons) 
occupied by their reſpective leſſees: that there never was any 
conſtable or other civil officer appointed or choſen fer the ſaid 
precinct or cloſe, or any overſeer of the poor or churchwarden'; 
nor have the inhabitants ever contributed to the relief of the poor 
wioithin the precinct or been called upon ſo to do: chat, upon the ap- 
= plication made to theſe deponents to appoint an overſeer of the pr 
for the precinct of the cathedral church of Peterburougb and to 
grant an order of removal &c., as there appeared no trace or veſtige 
of any ſuch office in any of the writings or regiſters belonging 4 
33 Wal the 


—— * 
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tha ſaid, church, and as no ſuch officer or churchwatden ever had. 
to their knowledge been appointed, they, were of opinion, th at 
they | had not authority to make ſuch appointment; and therefore 
declined to 2150 with the eas made, | 


© © ©, ac «£ 


" Howort, and Blake ſheyed, cauſe againlt the rule for a manda-" 


mus; and infilted, that the ptecinct in "queſtion, having been 
formerly the lite ofa religious houle and now that of the cathe- 
dral, and being allo, the art of the eſtate and revenue of the 


church which was ſet apart for} the relidence. of its higheſt mi- 


niſtefs, and, officers, \ was, extra argchial ; and not in ith pature that 


ſoft. .of eſtabliſhment which had. ever in any inſtance. been Tubjec- 


tech to temporal cares an "patochial duties : : that other RC ſet 
apart for ſudious. retirement, though not e 0 dedicated to 
religion, haye ever had a fimilar protection; that if the bounty of 
the ſta 1050 and the humanity of the preſent poſſeflors had ſo long 

induced them, to make a voluntary proviſion for the poor within 
their precinct, I could hardly be thought a legal, any, more than 

it was, an, equitable, ground, of ſubjeQing them to unprecedented 


24 


1783. 


— 
Rex 


Der Jus 
Juftices of 
ETER- 
BOROU GH, 


burthens, becauſe | the extent 'of their benevolence and charity had 


been carried beyond all example: : that it was a deciſive 9 87 to 
this application, . at, except upon the face of the rule, no charge 
P86 peared that this Place Was either a townſhip or vill: that in 
t caſe of [a the K. 9. inhabitants of Denham it is holden 


ellcarial; Bl tt e place rat the leaſt ſhould have the reputation of 


a vill or town” to be intitled. to have overſeers appointed within 
it under. ſtat. 13 &. 14 Car. 2. c. 12.:. that, nothing of this ſort. 
510 e d by the affidayits, the authority of the caſe of 


oh the K „ V, Page of Bedfordſbire would govern the Preſent, 
A conſequently this rule be diſcharged with coſts. _ 


" Weallace in ſupport of the rule inſiſted, that what is a vill 
within the act of patliament is matter of law; and, as is laid 
down by Hardwicks Ch, J. in the Denham caſe, „ muſt be left 
to the be Judgment, of the court, [4] upon the circumſtances of the 


— 
” s, 12 * : * f 
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I 1 8G. 2. 1735 __— Settl. Caf. fo. 38, In 24 | wy 
3J E. 22 G. 3 ws. Ante, p. 167. | 
(e) So it is lad ee by the ſame — * ad thi whale court with 8 5 


A in the caſes of Rex w, Ipbabicgnta of Tedford, Tr. 8 & 9 G. 8525 2555 n Settl. 


Aud. Rex v. Tahabitag of St. Nicholas in Harwich.” H. 15 b. 171. 

And af generally, upon returns made by the juſtices at ſeſſions, by Lord 9 — and 

a res © Ty wes 25 $019 88 bale eaſe of Rex v. Gayer, eſquire. H. 30 G. 2. 1757. Burr. 
Rep, a Rex v. Inhabitants of Herd. H. 25 G. 3.1 785. Poſt. 
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* 105 3. caſe Aae! „that cating a. place avilli is not makitig it Gib; . 
4 — that When the whole facts, that can induce a belief or 1 5 4 
R:ix concluſion upon the premiſes, are brought forward for the con- 
va of deration of the court, What the pry, fears as to opinion or re- 
Pert putation muſt be immaterial : that, unleſs this were fo, the return 
woven. of ſpecial eircumſtances Was a nugatory and eidiculous ceremony: 
that the facts diſcloſed upon, theſe affidavits afforded” ample and 
abundant proof, that the place in queſtion had been properly deno- 
minated a vill: that not only in the ſize of the place and number 
of the houſes every requiſite had been ſatisfied, that had ever been 
holden neceſſary to conſtitute avill; but that the rites of maria: „ 
baptiſm and burial were conſtantly performed there: and that the 
privilege of adminiſtering the ſacraments, eſpecially that of 90 
tiſm and the office of burial, are compleat evidence of parochiality: 
that their having uniformly and immemorially maintained their 
don poor, contrary to the uſage of theſe eſtabliſhments, was ac- 
N cepting a burthen, which it was not very eaſy to ſuppoſe they 
would have ſubmitted to upon any other principle, than that of 
conviction and a ſenſe of duty and obligation: that, this diſtrict 
having to the great improvement of the revenues of the church 
been built upon and leaſed out to men of faſhion and fortune, 
ſtrangers to the church, and not intitled to any ecclefiaſtical pri- 
vileges and immunities, but in whoſe families numerous ſettle- 
| ments by ſervice are neceſſarily acquired, the duty. and obligation 
of providing for them was as ſtrong in equity as it was in point of 
Jaw : that it was true, that in the Bedfordſhire (Sit George Ofborn's) 
caſe, the court ſaid, that, before they would compel ay ee | 
in whom the law has lodged a diſcretionary power to a againſt 
their own. impreſſions of duty, they would at the leaſt require 
5 | that the affidavits zn ſupport of ſach an application ſhould ſay, - 
1 that the place had the reputation of being a vill: but that that had 
been aich! in a caſe, in which, as brought before the court by affi- 
davit, there was a total failure of all thoſe Even lee which 
| | could warrant the court in drawing the concluſion, that the place 
| in queſtion was a vill; and that the leading circumſtance, which 
pointed that way, had been expreſsly charged by the court to have 
| been an impoſition. ' That all other caſes in the books, in which 
< it has even been hinted by the court, that it was neceſſary to ſtate 
that the yoo was a vill by reputation, were caſes in which there 
was a defect of other proo neceſſary to found the concluſion of ite 
e e an 


Hilary” Term 23 Geb. 3. 
belzg actually" and legally ſuch ;' and were ulld caſes, in Pn 


- fome farm or manſion, antiently a ſingle houſe, had newly been 
turned into ſeveral tenements, or to which one or two cottages . 
had been added for the accomodation of labourers. or ſervants: 
but that here there were ſixteen ſeparate and Wa houſhold 
| eſtabliſhments: of perſons of fortune. | 
Lord Mansfield. This ſpace comprehends no more than the 
ſite of the cathedral and the area round i it; and conſequently was. 
in former times within ſanctuary, and as ſuch ſacred and 1 invio- 
lable as the church itſelf. In modern times to be ſure there is no 
ſuch thing as ſanctuary; but theſe places have throughout all ages 
without interruption enjoyed thoſe immunities; as Weſtminſter 
Abbey now does and other places of the like nature. The antient 
inns of court, though not exactly upon this principle, have alſo 
at alltimes been privileged : 
tioned in a late caſe, that of [a] the K. v. Gardner ; with reſpe to 


: and a ſimilar exemption was not queſ- 


1783. 

— 
Rex 

Mag * 


Pürza- 


' BOROUGH, 


that part of the court and garden ground of Catharine Hall in the 


univerſity of Cambridge, which lay within the old and extrapa- 


rochial part of that foundation. Would you ſay, that  Chri/t- 


een in Oxford [O] is a vill ? I am not ſatisfied TR this affi- 


1 
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a] Tr. 14 G. 3. 1774- Ras 79. 

6]. There ſeems at this time of day to be no very reaſonable, even if chere were any 
legal, ground to conſider any of our antient colleges or the cloſes or ſites of our cathedrals, 
as ſuch, places, in which it would e. 
to introduce parochial regulations. And yet, were not theſe ſocieties in general 
very differently from that of Peterborousb, it ſeems to be rather queſtionable; whether the 
exemptions they at preſent enjoy coul be long ſupported. In the univerſities there is no 


other deſcription of perſons whatſoever admitted into the colleges, but the ſervants, or ne- 
ceſſary officers of the matriculated members and their families; none but thoſe who are 


poor, or derive a profit or ſubſiſtence from the body into which they are admitted; the 
very reverſe of which is the caſe of this precin&; where they, who are admitted, are 


wealthy, and contribute largely to the ſupport of the body that receives them; to whom | 


they are not at all neceſſary, or bear the ſmalleſt relation — While the ſpace, of old allotted 


to the conveniences of theſe bodies, continues to be applied to the o wh: gan purpoſes of the © 
fair 


foundation, while it is occupied by their officers or any perſon and properly bear- 


ing a relation to them, it may be, that they ought to continue privileges 2 * public 


at large: but, when they depart from the object of their inſtitution, admit ſtrangers into 


their ſanctuary, derive a conſiderable revenue from ſuch admiſſions, and burthen other 


pariſhes with the ſettlement of all the ſervants of theſe inmates, it cannot be within the 


ſpirit of the privilege, that they ſhould be permitted to make ſale of it; and, for the purpoſe 


e juſtices under ſtat. 13& 14 Car, 2. c. 12. | | 


of enhancing the value of their property, convert that, which could only have been meant 


as a benefit, in the nature of an exemption, to them/elves, into an inju to a8. 7 at 


en, reſident 9 chat ſpot. 


large, and à benefit, and an exemption from the Inns. of a oe to all their 


davit- . 


N | 
e Rex. 
„ier thax this place had evgr apy 
BOROUGH not 


* 
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"Wilkes, and Aſbburft, Juſtices, concurtingg 


3 NY with coſts. 
"Bedfordſhire. E. 22 Cl. 3. 1782; 
> 167. "Rex" v. Inhabinants of Eyford. Ef. 25.6: 3» 


| ' Vide Rex. v. Juſtices of 
| Ante 5 


8 * 
17 ö ao 4 
n / f = * v 4 * a 9 4 4 E * a 3 I 
5 N ns. 4 : * 4 » $ - * 1 N : . 7 " | mY 14 4 11 4 
„ = A = , * 4 — 5 | - — * 8 = 
* . . ? by 1 1 "x ty — 5 
1 a 4 1 — 
| — — — — — — —— — — Ti "4 ak 
9 | & i. i hob. Pr ST” Ys” —_ Dp YT r= * "XY * : 4, . . 
.- - 
8 Fo ee * 
7 of . g . : ; : 40 4 F 4 4 
* 2 \ | 6 
[ ] N * 8 op- 79. bv Ty 4 ö L. $ g * Tok 
- 1 5 1 : „ 90 { = : b, 0 7179 ” K 3 9 * * 6 
a 8 ? ET? 2 — LY 2 * 4 I EP 4 / L : p 
, S HS 9 TER . 4 
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edne/aay, 


rent Reer v. Franklyn. e 
2 Ar DARTRIDGE had obtained a rule to hew cauſe Why a writ. 
in company E of habeas corpus ſhould not iſſue, directed to-thokeeper of the- 
with armed caſtle of the city of Norwteh,to bring up the defendant, who had been 
. the committed under ſtat. 19 C. 2. [a] for the puniſhmeat of. perſons 
laws of cuſ- going armed or diſguiſed in defiance of the laws of ep and 
eile, on <** .exciſe, for the purpoſe of being bailed. The commitment charge 


* * 


ira felory ed, that he had wrrb orbers armed aided and aſſiſted in teſcuiag un- 
within the cuſtomed goods &c. and aſſaulted-&c. and wounded and aimed 
. %% Kc. an officer of exciſe in the execution of his duty. __ 
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Ta) Which enacts, „ That if any perſons, to the number of three, or more, armed with 

* * or other offenſive weapons, ſhall &c. be aſſembled in order to be aiding and aſliſt- 

ing &c. in reſcuing or taking away. prohibited or uncuſtomed goods, after ſeizure, from 

X any officer or officers of the cuſtoms or exciſe &c. : or in caſe any, perſons, to the number of 


n : 


4 three, or more, /o armed as afare/aid, ſhall & c- be ſo aiding or aſſiſting &c. or ſhall forcibly 


binder, obſtruct, aſſault, oppoſe or reſiſt any of the officers of the cuſtoms or exciſe, or other 


his majeſty's revenue, in the ſeizing or ſecuring any ſuch goods &g. then every perſon ſo 
ending, being thereof lawfully convicted, ſhall be adjudged guilty of felony, and ſhall 


Suffer death as in caſes of felony, without benefit of clergy.” c. 34. f. 1. Mr. 


| Hilary Ferm ag Geo. 3. 


Mr. Puravitlge made theapplication for a 4 habeas cor 
ground, that the commitment did not charge any offence abort J 
the ſtatute: that it ſtated only that the priſoner did certain acts 
ail otbert armed; but did not alledge that he | perſonally was” Ss 
armed, as the act required: and n TRE was ſopported 1 the 
_ - affidavit-of-the*priſoner. 
Theiecohrt, -theugh they refuled to kent 4he writ in the Ren 
inſtauce, intimating'theit opinion, that It Was not neceſſary to 
. conftitute the offener, that every petſon concerned ſhould le 
armed, yet as it Was a capital felony, granted a role to ſhew- 
cauſe „that the point might be eonſidered and ſettled. 0 
Krnpon, Attorney General, now ſhewed cauſe againſt this rule; 
ond infiſted;* that the objection very much reſembled a diſtinction, 
that had been attempted on the Black Act [al; under which it 
being neceſfary that the face ſhould be blacked to fü bject the of- 
fonder to its penalties, it had been contended, that, where the 


245 
1783. 


. 


1 
verſur 


KRANKLYN., 


face was. covered with-crape, or a black- maſk. uſed, the words of 


an act ſo penal were not ſatis fie. 

Partridge. The preamble alſo here ewe the object of 
the act, and that it was aimed at perſons with arms in their: 
hands: 

Attorney General. But another branch of the preamble ſpeaks 
of wounding and maiming exciſe officers in the execution of their 
office, without mentioning arms. 

Portriuge. But it adds, ** ſo aſſociated and aſſembled as afore- 1 

Gaia” {5] ; which can receive no ther conſtruction than as refer= 

ing to their being armect. 52 
The Attorney General then infied, that whether the GS: i 


pr maiming, ſtated in the commitment, would or would not ſup-- . 


port. ĩt, it was not I — the a abt * the aQ, ab: 
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7 The words are: Whereas 8 Aidblute es TP aſſociated themſelves, and. 
entered into confederacies. to ſupport one another, and have appeared in great gangs in ſe- 
veral parts of this kingdom, carrying fire-arms or other offenſive weapons, and when ſo 
laſſembled have been aiding and aſſiſting in running, landing, or carrying away prohibited 
or uncuſtomed goods or goods liable to duties of exciſe &c;, or in obſtructing the officers of 
the revenue in the n of their office &c. And whereas ſeveral officers of the cuſtoms 
and exciſe dc. have been wounded, maimed, and ſome of them killed, when in the execution 
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5 Faaxk lx. AD affidavit, ſtating not only that the priſoner, was at the head of 
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1783. 2 active and concerned in riotous proceedings of this na- 
RT” ture 


* 8 % W 


bould individually be armed: e e priſener-had 


, -denicd;hayiog'any concern. in this outrage, he had on the contrary 


1 the party and encouraging them, but alſo that he was armed; ſo 
£4] that, even if the court ſhould think that the ſtatute, could only 
; affect perſons, who were themſelves armed, and conſequently: that 

the preſent commitment was defective; this application muſt prove 
nugatory; as before the writ of babeas corpus could be returned, 

a proper warrant of detainer ſhould be lodged againſt the priſoncr. 

rd Mansfield, To be ſure that may be done: but the 


ptiſoner does not deny, that he was there with armed perfons ; 
and, if he was active, it is not neceſſary under this act, hat ſuch 


individual ſhould. be armed. His Lordſhip added, that, jade- 

: 5 of the Attorney General's affidavit, there was no ground 

for this application; for the court never grants the motion, up- 

on the merits as diſcloſed by the priſoner;s. aſſida vit. 
Mulles, Aſoburſt, and Buller, Juſtices, concur ting. 
Rae Gand em ent a f 
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Rex v. Compton et al. e 
| „enn TIER Sao $5 06635 3.4 . 
Coon f OCKEL L' moved for an information againſt the defendants, . 
cers and © overſeers and inhabitants of the pariſh of Doncaſter in the 
others in low County of Tort, for conſpiring to prevail upon a ſoldier to marry 
3 poor woman of their pariſh, then big with child, for the par- 
ces, to marry a Pole of throwing the burthen of her maintenance from them. 


poor woman, {elves upon the townſhip of Kiri in that county, in which : 


ſettled in one 


parih, to a townſhip her huſband, the ſoldier, was ſettled. „„ 
man ſettled in The affidavit, as ſtated by Mr. Cockell, very ſtrongly impeach- 
u ger ub. ed the conduct of the defendants. „ 
er. Sed per Lord Mansfield and the court. 4 
formation. Perf Great inconvenience has been felt from the practice of obliging 
the delin- Per ſons in low circumſtances to ſhew cauſe againſt informations, 


quents are of and to come afterwards before this court from perhaps a very 
| infifeor or temote part of the country, and gonſeqdentiy at « great expence, 
good circum. $9. TECEIve Judgment. To de ſure this appears to be-a.very fit ſub- 


 Kances, Je for profecution ; but Juſtice may effectually be done © other. 


it 
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A” 


ap and it in be more proper in all ſa] ſuch vaſes, to dae be 1783. 


© Common Bu und proceed by way. of indictment. [5]. 
| „e denied. 


fu Artie 11 A2 1 pn * 197 * 
The — 0 and town · clerk of Dies Were included in this ap- 
plicstion; but the court thought, that the affidavit did not ſuffi- 
Ciently reach them. If it had, Lord Mansfield Wd; 17 070 court 


_ wound _y | rin; the” Ter aganſt them. 


1 


— _— — * ä 
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ka] 80, in the caſe of the K. v. Slang ber and Buri) be overſeer and the PAN REED of 
the pariſh of St. Mary Woolchurch 24 in the city of London, upon the motion of Mr. 
Sylveſter, who cited the caſes in Strange and other more recent manuſcript authorities, for 


* e ok oe the defendants for NN to marry a poor woman of their pariſh 


workhouſe” of another pariſh, Buller J. ſaid, No ſuch rule has been 

1 e I ſat here. The court has come to a reſolution, not to grant informations in 
ge caſes. F. 25 C. 3. 1785, Wedneſday, April 20th. This application was alſo made 
without By in a very groſs caſe, that of a man under dureſs married to an ideot. Rex 
v. Us/daie and Winn, overſeers of the poor of the pariſh of New Alcesford, Hants, et aP. Upon 


the motion of Mr. Jetyll, M. 28 'Gs 3: 1787. Monday, Nevember 26, per Aſbbunſt, Buller, 
and Groſe, Juſtices, 


[45] Till a few . s before this determination, as the pariſh in which the huſband lived 
was by this crimin 


upon the queſtion of ſettlement, if the affidavits in ſupport of the application eſtabliſhed 
the fact, the information was uſually granted; except where the woman, ſettled in the 
defendant's pariſh previous to her W was with child 7 the man to whom the de» 
— MDA 1717 to be een 


"wi 
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Rex v. Inhabitants of, Seagrave. 


- 


that on September the 25th he told his maſter, he was going to 


not employ him any longer : that he ſaid he would go, if he would 
pay him his year's wages: that the maſter refuſed it; and ſaid, he 
would only pay him for the time he had ſerved ; and aſked him 
if he would take bis . or-*p0! before a Fan that the 

431 2 * EK 2 maſter 


7 5 „ 
10 


condutt of the inhabitants of the other“ pariſſi deprived of all relief 


Cour rox. 


is : 


4 
5 Feb. 8th. 
Wo juſtices remove Thomas . Ann his wife, and their The conſent 
two children, from the pariſh of Barkby in the county of of a ſervant 
Laiter to the pariſh of Seagrave in the ſame county. The ſeſ- — 1 
ſions on appeal confirm the order, and ſtate the following caſe: to. 


That the 0 was hired from old Martinmas to old Martinmas : lation of his 
contract, un- 


leſs fraud 1 
de married; that his. maſter made no anſwer: that he went away faced, muſt 


on Saturday and was married ; that upon his return he had no in- be concluſve. 
tention of quitting his ſervice : that the | maſter ſaid, he would 


_ 
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1783. mer ſet out about his buſineſs. to bis farm at Barrows | :whon ks 
wa pauper called him back, and ſaid he would take the money for the 
, time he had ſerved; and 7hat be parted with bis own conſent. © + 
fakabitantsor The two Juſtices and court of quarter ſeſſions had concurred in 
Szacrave. opinion, that, as the quitting of the ſervice. in this caſe appeared 
to be only an acquieſcence by a ſeryant in the intereſted commands 
of one who was in the habit of excrcifing acts of authority over him, 
and that the fervant had ſubmitted to a ſmall deduction of wages 
only to avoid going, as he otherwiſe muſt have done, before a 
magiſtrate ; this was not that free conſent and contłact, that ought = 

to conclude him, and pen as a diſſolution 'of the \6anjeult 14 18 
hiring and ſervice. 25 
But the court thought, that the laſt works of the date as ſlsted 

were ſo clear and unequivocal a diſſolution of the ahntradd. Wat 
they would not e it to be Wan 70 


* 9 | Per ene, 74 
e Rule abſolute and both orders 5 quaſhed, | 
- Vide the next caſe, DMT! 64 
an,, ĩͤ 0. Rex v. lohabitants of Swalcliffe. 1 
c N | | OS 
1 WO juſtices by an order remove Thomas Hawkins and Mary, 
der of remo- his wife, from the pariſh of Swalchffe in the county of Ox- 


val is con- ford to the pariſh of Srourzor in the county of Warwick The 


cluſive, if un- 


appealea ſeſſions on appeal adjudged the ſettlement to be at Swalc/: oe, 
from: but N 0 the order and ated the following caſe : 


an orger of That the pauper was born at Swalcl: Fe, the place of his father 6 


removal: to a 
place, which ſettlement. That in January 1782 be was removed by an order 


does not of two juſtices from Swalcl:;fe to Aſcott, a large populous village, 


ee part of the pariſh of Mhichford, and maintaining its poor in com- 


parately, is mon with 7/hich/ord; to which order Aſcott did not appeal: and 
1 aul- the. pariſh. of Swalcliſfe filed the order at the Epipbany ſeſſions 
J e 11 JOUR "For ſafe cuſtody. ., The. pauper and his wife coming again 
into the pariſh of Swalcliſe and not having acquired any ſubſe- 

quent ſettlement, the overſeers of Swaſchffe obtained the firſt 

5 mentioned order and ſent the pauper to Stourton. That at Chip- 

5 ping Norton there are two ſtatutes yearly for hiring of ſervants; 
the firſt is before old Micbaelmas, and the ſecond is always the 
Wedneſday after old Michaelmas. In the year 1775 at Chipping 

Norton ſecond Rey, x which in that year * to be the ae 

| | | ter 
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after old Michaelmas day, the pa pauper was hired to fork ol 1783. 
| Row of Srourton, from that day until, old Michaelmas day 1996 > 
for 41: 6. 6d. wages. That on the Friday following — pau- 1 
per —— on his ſervice and continued therein at Srourton, until Inhabitants of 
the day after old Miabaelmat day 1976; when: the maſter paid the sVwrcrifrz 
pauper his wages, and he went away. That the pauper in the year 
1776 was hired by one Matthews at Sbipſton firſt ſtatutes, which was 
the Saturday before old Michaelmas day, to ſerve the ſaid Matthews 
at Aſcott. from Micbaelmat 1776 to Micbaelmas 177 at 41. 105. 
wages, and common for one ſheep ; that the pauper entered on 
his ſervice, and in the courfe. of the year the maſter ſold the pauper 
hap di gre upon eredit. That the pauper continued in the fer. 
ice without any difference having happened between him and his 
maſter, until Slipſton firſt ſtatutes 1777, which were held on the 
4th of Ofober in that year: when the pauper went thither to be 
hired, and returned to his ſervice early in the morning of the next 
day, having been out all night.” The maſter (ho had knowledge 
of the pauper's courting a girl) told the pauper he wodld have 
no ſuch g poinggen, as lying out all night, and that he ſhould not 
be a ſervant any longer: to this the pauper anſwered, that 
he was as willing to go as his maſter was to ſend him away: the 
maſter then told him, he ſhould make a deduction in his wages. 
That the pauper bad his whole wages paid to him excepting one 
ſhilling, at the time he ſettled the account with his maſter, which 
was about a week after Michae/mas : and he underſtood the ſhilling | 
was deduced for lying out all night, The ſeſſions quaſhed the 
order of juſtices, on the gtound 1 5 the. hiring, from the day 
after old Micbhaelmas to Jobn Nous to the old Micbhaelmas following, Settlement at 
was not a hiring for a year; and e Ls 19 2770 no (66-5645. N „„ 
ſettlement” was gained at Aff. 
Howorth' and Wooddeſon ſhewed Gus" 'in ſpppore of the order 
of ſeſſions; and they admitted, that, under the authority of [a] 
the K. v. the inhabitants of 8 der ftoth eum Bermer, a hiring from 
the day after Miebaelmas until e Michaeimas following was a le- 
gal hirtne fora year” 10505 F436 
They endeavoured to uppen the Prepastibn, that che Milliog 
haying org? fa rome 4 ine” Ws dent ach deduct tra 158 | 
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. e n ä intereſted. enden Fi, kis bit. 
Ws duct, the court might under ſuch circumſtances preſume fraud, tho 
1 52 it was not expreſsly ſtated : that acquieſcence was not conſent: that 
| - Inhabitantsof ĩt had been decided in the eaſe of [a] Rex v. Inhabitants de ip 
arent in com. Oxon. that a ſetvant had a right to abſent himſelf for the 
| purpoſe on which the pauper here went: and, if that was not the 
cauſe of turning him away, it muſt have been a fraud. But this point 
was not preſſed, as they did not appear to think the ground tenable. 
But they farther contended, that the order of removal to Aſcott, 
being unappealed from, was concluſive as to the pauper's ſettlement 
in the pariſh, of Vbichford: that, as Aſenit was ſtated to be a large 
populous village, maintaining its own poor in common with Which= 
ford, the court would preſume, that the pauper had been re: 
__ ceived by ſome perſon acting for the parich at large: that forthe 
caſe of [5] the K. v. Kirkby Stephen, it was adjudged, that: a 
riſh was bound by a removal to a particular part of it: 
in that caſe, the ſeveral diviſions of the pariſh. maintained their re- 
ſpective poor ſeparately :. and that, if the law were unqueſtionably 
ſo where the intereſts of the ſeveral branches of -t pariſh were 
ſeparate, it muſt be ſo d fartiori, where they were re that 
both branches having here a common intereſt, the order was. no- 
tice to the whole pariſh : that being received by any of the pariſh 
was the ſame thing, as if it had been received by the whole; and 
therefore, that as againſt Whichford, as a. , this order 
was a concluſive judgment. Ps 14-9008 
Bearcroſt, in ſupport the rule! to > quaſh the order of ſefions, 
inſiſted; that, thouglran order! of 'removal, unappealed from, is con- 
cluſive, when  dire&ed't6' a; plate td which, a removal can legally 
be made, and where there is, to, be found ſome body legally 
authoriſed to appeal, às is the caſe in every, pariſh. as well ay 
every hamlet that ſeparately maintains its own poor, yet in the 
ſent inſtance the order was directed to a place not of either of thaſs 
deſcriptions, and in which there exiſted no officers to act: that a 
removal muſt be to ſuch a place; a place where there are officers to 
receive the pauper; and who may afterwards alſo, if neceſſary, 
appeal: that to omit to do a thing, which was impoſſible to be 
done, could not be concluſive/upon.any one; and that Whichford 
could not poſſibly appeal in this caſe : for, not Dorey parties, 19 7 
were not entitled to mrerfere” or to be heard. 
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away, for otherwiſe you will be ſettled heres” it e. be frau⸗ Wy 


ulent : but that the court in ſtronger caſes have ſaid, the fraud — 52 
muſt be ſtated: it muſt be clear to demonſtration; they will only Lchabitantsof 
| take notice of it, where they cannot avoid it, $44 If Sari 

Lord Mansfield, You labour a point that is abandoned. And aas 
to the removal to Aſcott, it was no reafon for an appeal. It was | 
in truth no removal at all. It was a mere nullity. -: 

Aſbhurſt, J. Vou may as well remove to a man's houſe, 

Willes and Bilkr, Juſtices, concurring, - 4 | 
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iht Order of two juſtices affirmed, and 
5 Onder of ſeſſions quaſhed. 
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May rY Bug Rex v. Inhabitants of Hope Manſell. _—- 
4 petty con- WO Juſtices by an order remove James Davies, Ann his 
Fox: tele wife and their five children, from the pariſh of Hope Man- 


_ executing it ſel] in the county of Hereford to the pariſh of Brampton Abbotts- 
3 in the ſame county. The ſeſſions on appeal adjudged the ſettle- 
1 ment to be in Hope Manſell, quaſhed the order, and ſtated the 
certificate following caſe : | * | ee 
GENES That Daniel Davies, being a certificate perſon from the pariſh 
of R/ to the pariſh of B/ampton Abbotts where he reſided many 
— years, during that reſidence had a ſon named Jobn; which ſon af- 
terwards lived in the fame-pariſh.and was choſen petty conſtable 
and ſworn to execute that office: that, after being ſo ſworn; he 
declared he would not ſerve the office himſelf ; and did according- 
ly employ one James Addis [to;ferve it for him, to whom he gave 
half a guinea for his trouble. That ſome years afterwards James 
Davis (whole legal ſettlement was then in the pariſh-of Bridftow) 
was bound apprentice by indenture to the abovenamed John Da- 
vies for the term of ſeven years in the aforeſaid pariſh of Bramp- 
ton Abbots and duly ſerved the ſaid term. That the ſaid James 
Davis, the pauper, was removed by an order of two juſtices from 
the pariſh of Hope Manſell to the pariſh of Brampton Abbotts, upon 
a ſuppoſition that he gained a ſettlement there by ſuch appren- 
- ___ ticeſhip; to which order the pariſh of Brampton Abbotts appealed. 
Thus court, confidering the matter, is of opinion that the afore- 
T at ſaid Jobn Davies though choſen and ſworn into the office of petty 
Abbots. Conſtable, but not having himſelf executed the ſame, did not gain 
2 | | a et- 
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a * in Pal ſaid RE" of Brampton Abbots; and conſe- 1783. 
uently that the ſaid James Davis, the pauper, did not gain a SY 
Nat in the ſame pariſh by means of ſuch apprenticeſhip,  _ Boy 
\ . Bearcroft and- Phillipps ſhewed cauſe in ſupport of the order of Iahabitants of 
ſeſſions: and they ſtated the e to be, Whether according to Hors Man- 
the true conſtruction of the ſtatutes 3 V. & M. [a] and 9& 10 9 
W. [o] the. pauper's maſter's N ſubſiſted, at the time the 
pauper ſerved his apprenticeſhip; or had been previouſly avoid- 
ed by his having executed the office of- petty conſtable by ad 
and under the circumſtances ſtated in the caſe? And 
Bearcreft contended, that, though the latter of theſe ſtatutes, 
which reſpeRs certificated perſons, enacis, that they may acquire 
a ſettlement by executing. an annual office, yet the former act, which 
was a general one, required that the office ſhould be executed by 
the party intitling himſelf, or bimſelf and on his own account: that, 
theſe acts being in pari materid, the latter muſt be referred to 
the former; that in this view it was obvious that executing the 
office by deputy would not ſatisfy the expreſs words of the le- 
giſlature; and that nothing leſs than a perſonal diſcharge of its 
duties could give a ſettlement. 
That ſuch an execution of the alice could not be conſidered 
as giving a title to a ſettlement without doing as much vio- 
lence to the ſpirit of the poor laws in general as to the letter of 
this particular ſtatute: that this as. well as many other modes of 
acquiring ſettlements were merely ſubſtitutes = notice to the 
pariſh, which the law otherwiſe would require: that the principle 
therefore was notoriety: to the pariſh : and that, unleſs the party 
ſerved the · office in perſon,.. there could not poſEbly be that noto- 
riety; for that the petty. conſtable was not choſen. by the pariſh, 
but at the leet, of which the pariſh had no notice. 
Mr. Bearcroft alſo contended, even if the court ſhould be of 
opinion, that the diſcharge of the duties of this office by deputy 
was ſufficient to ſatisfy the ſtatute, that fill it ought. to appear that 
the whole of thoſe duties had been diſcharged and throughout the 
whole of the period, during which the officer was bound to per- 
form them: that it had been adjudged, in the caſe of [c] the K. 
v. the Inhabitants of Fittlewortb, that an execution of the office 
for the ſpace. of a whole year was neceſſary to give a ſettlement ; 
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178. 3. and that it did not appear upon the caſe r bow early in 
1 243g the courſe of his year the pauper employed the deputy, or 


een [whether ſuch * did of did not diſcharge the duties of his 

Inhabitantsof Office. 

by and But upon this point the court thought, that che ſame ſtrictneſs 

Ii not to be obſerved in conſtruing orders of juſtices as is uſed in 
convictions ; and that they will not doubt of facts, of which it 
appears that the ſeſſions had no doubt. [2]. | 

Phillipps contended, that the pauper's maſter had not avoided 
his certificate, the execution of the office not having been ſuch, 
as the acts of king Milliam require: that the very terms of the 
acts of parliament as well as the general principles of the mY 
laws demonſtrate, that the execution of this office muſt be 
ſonal : that the words of the firſt act were ** If any perſon, 5 
ſhall come to inhabit in any pariſh”: that theſe words were ſtrict- 
Jy perſonal ; and that there was no pretence to ſay, that a man 
could gain a ſettlement under theſe words by any repreſentation, 
by the inhabitation of his wife and family without himſelf: that 
theſe words are immediately followed by ** ſhall for himſelf and 
on his own account execute :” and, being ſo connected with the 
former, ſeem to ſhew that the legiſlature meant to purſue the 
ſame idea of perſonality : and that the continuance of the party 
in office during a whole. year which the ſame clauſe required, 
farther favoured the ſame idea that this, which bore the title 
o an explanatory act, muſt be taken according to the natural 
mport of the words, and will not admit of a latitude of con- 

RruRtion : : that the caſe of an explanatory law was one of the laſt 
in which it would be permitted to reſort to artificial reaſoning and 
legal fictions; ſuch as the doctrine of qui facit per alium, facit per. 
ſe: that, as in every other inſtance the gaining of a ſettlement is per- 
ſonal, it ought ſtill to be more ſo, when dane by ſuch means as in 
the- preſent inſtance, by the means of avoiding a certificate; be- 
cauſe it was the object of [5] the latter of theſe acts to increaſe 
the difficulty in ſach caſes: that a ſettlement is conſidered as a 
reward by the pariſh for the benefit of the pauper's labour, a te- 
compence for the ſervices he has performed: that it is ſo W n 
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Vide the next caſe, Rex v. the inhabitants of St. Nicholas, Glouceſter. 
f Denniſon, J. in Rex v. Fittleworth, Burr. Settl. Caſ. fo. 242. 
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in the caſe of a] the K. v. the Aebebiteste of Chrifebuvth that 1783. 
in direct contradiction to this maxim, by a reſidence in any other www 
place and conſequently without any recompence to the patiſh, if the Rx 
docttine of deputing were to prevail, the difficulties thrown by the of 
legiſlature in the way of certificated perſons, aiming at ſettle- Hor: 
mene would de removed, and a door to great fraud opened. MaxszTr. 
- That a petty conftable Is not ſuch an officer, '48 is by law 
ide ivd [4] unless under partieular circumſtances, to appoint 
a deputy: that it is laid down in {c] Hawkins, that © a conſta- 
ble may appoint a deputy to execute a warrant directed to him, 
when by reaſon of fickneſs'or otherwiſe be cannot db it bimfelf :" 
and that the reaſon aſſigned is, that. otherwiſe there would be a 
failure of juſtice; and he adds, * that he does not find that it is 
ſettled, that without fuch ſpecial cauſe a conſtable can make a'de- 
puty : ;” that in Sir Walter Vene's eaſe it was holden by Keeling Ch. J. 
and Windham, that a- conſtable cannot make a deputy ;z and that 
the juſtices at ſeſſions did wrong in allowing it; for they only 
make a ſervant, but a deputy as ſuch muſt be ſworn and act for 
himſelf as well as the conſtable; and that in this cafe as reported 
in {d] Keble and Siderfin the authority of [e] Pbelp v. Winchcombe, 
which is there ſtated to have beet cited from Moor and Rolle, 
was by theſe judges denied to be law, as to a conſtable's general 
wer of ee ep nee t it was agreed by the court 
as ſtated in Serin that, Where woman, under a cuſtom that 
this office ſhall be ſer vet By rotihon of houſes, is called upon, 
ſhe may appoint one to ſervs for her; and that he who is to ſerve 
is ſworn and is the conſtable and not à deputy: that it ſeems to 
follow from hence, that, where it is not ines aly clear that an 
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is very fully diſcuſſed in the 5 05 0 | the K. v. « Alice Sti 
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That: it never has been hefate ſuppoſed that any but che petſon, 


— vilihly.and;publickly, executing the office, could gain a ſettlement 


Rex 


ver ſus 


by itz and that the only queſtion hitherto made upon the ſubject 


Inbabicanizer has been, whether ſuch perſon, acting for another, could bimſelf 


Horz 


cute ſome annual office in ſuch pariſh 


that act; .which the yery terms 


gn ſettlement ? that, the court, helg, he could not, as. not 


avs, executing'it 'on/his,own,account: that ſtill, leſs..ought the princi- 


* oo 


Lee Ch. JI, at the time he deliveted the judgment of the court in 
the'caſe cited of R. v. Fitlewworth.; ſaid, my opinion on the act 
« {a] is this, that the meaning of the words, unleſs he ſhall, exe- 

| | Sc, 18; that, I unleſs be. | 
*© does that ſervice, which 18 4 perfer mance of 2 is requiſite, which the 
«<; att preſcribes &c, he does. not gain, a.{ettlement;';, that , ms 
lordſhip had before ſaid in this caſe, that the reaſon. for, the ſettle- 
% ments given under this tiile to certificate men was [] for. tbe 
* reward. of their ſervice; that to employ another and that proba- 
bly in his own abſence, could never be that execution of his office or 
performance of ſervice, which, was meant by the legiſlature to give 


pal to have this advantage without any execution at all; that 


| ſuch an officer a claim to the teward: that if every other title to a 


ſettlement was founded upon, a perſonal performance of the requi- 
ſites, that if a man could not reſide for 40 days or come into a pa- 
riſh to ſettle on a ſettlement of 10 J. a year by repreſentation, if he. 
could not be hired for a year 70 


d not be, hired ft d gs an apprentice by deputy, 
if theſe acts could not be done fo him 5 8 e 797 63 
tA Nike ſhatyte require that be, muſt 
do * for himſclf.;” that the authority of the caſe cited, with 
reſpect to the neceſſity of a perſonal, ſervice to entitle the officer, 
had governed a ſubſequent caſe, that of [el the K. v. the inhabi- 
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tants of Cbriſtcburch and that, if Lee Ch. J. ſhould, have thrown 


out any dictum to the contrary, in,a, more. early La] period than the 
determination of the K. v. Filtleworth, the court would pay very 
little regard to that, when ſet in oppoſition to the ſolemn and de- 


liberate determination in the latter cafe, me. — 
ö | | a6 0 | 
— neee 


185 een ñ ß 3 ONT O67 3TH 
[4] Upon this ſubje& ſee the K. v. the inhabitants of St. Giles's, Reading, Tr. 18 G. 3. 
1778, ante fo. 56. and note thereon. | | FF 


105 A 27 & 29 G. . 1764. Borr. Sett. Ca. 6 5 8 
JJ E. 8. G. 2. 1735. Rex v. the inhabitants of St. Maurice in Wincheſter, Burr. Sett. 
Ca. fo. 29, 34. 1 & 1 


He 
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He alſo obſerved, that if theſe acts in puri materia were nat con- 


ſidered as one law, if, contrary to its preamble, the latter ſtatute 
was to be taken as a new and not [a] an explanatory one, the mere 
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entering upon an annual office, after having been legally placed fahabltantsof 


in it, would entitle to a ſettlement: that in the K. v. Pittleworth; 
Ler Ch. J. had urged this argument with the ſame view; that it 


was the former act alone, that required an execution throughout 
the year: that merely to have been inveſted with the office or even 


to have executed it in a ſingle inſtance could never be ſuch a ſet- 
vice to the pariſh; as could be meant to intitle to ſuch a reward: 
that ſueh au idea, though it was the clear conſtruction of the act 
if conſidered ſeparately and apart, had never yet been inſiſted upon; 
and conſequently that the univerſal ſenſe muſt have been, that 


the two acts together formed one ſyſtem of law upon the ſubject. 


Allen in ſupport of the rule to quaſh the order of ſeſſions in- 
ſiſted; that, with reſpect to the firſt point whether a' conſtable 
may appoint a deputy, the diſtinction was, that miniſterial offices 
may be executed by deputy, but that judicial offices cannot: that 
it is ſaid in the very paſſage that had been cited [&] from Haw- 
ins, that the office of a conſtable is wholly miniſterial, ' and no 
way judicial: that this diſtinction is adopted by Cote, Ch. J. in the 
caſe of Phelps v. Winchcombe as reported in [e] Bulſtrode and Rolle; 
and that it is there (holden, as it is allo laid down by Lord 
Hale, [d] that a conſtable may appoint a deputy: that all the 
authorities agree that for 2 "/prcral cauſe he may make one; and 
that it is by no means a neceſſary conſequence that be cannot ge- 
nerally depute: that in the caſe of [e] Peak v. Pourne it is decided 
that a pariſh clerk may depute; and the court in delivering their 
judgment give the preſent caſe as another inſtance of à ſimilar 


power; and that in the caſe of V] Medburft v. Waite the. court 
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— = _— 4 A - _— 9 * r W ** "ITY 
. , = © >. by 7 * 2 : : > ge | Wa 3 ” by F Fs 4 7 


KEE 


la] It is, in expreſs terms, explanatory only of the St. 8 9 V. c. zo. without any 
1 er or reference to St. 3 V. C M. c. 11. / 6., the act in queſtion 
„ann. e u 31 9 „ A e 

Le M. 13 Jac. 1. 3 Bulſtr, 77. 1 Roll. Rep. 24. 

7 H. 102 „ 450 | f 1 M oat il NY 
le] M. 6 G. 2. 2 Str. 942. but this caſe, and the opinion of Lord, Hale as well as every 
other caſe cited, appears to have been founded altogether upon the authority of Phelps v. 
Winchcombe; the deciſion of which caſe could by no means eſtabliſh the general power con- 

tended for; as it was the caſe of a deputation made by a conſtable, wvhex: Ae, and for 
a purpoſe, clearly miniferial. It is alſo ſtated by the reporters in general to have been ad- 
journed and by Bulſtrode to have been compromiſed, and that no judgment ever was 
given. : ht | | 


[/] M. 2 G. z. 1761. 3 Burr. 1259. 


. 
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3 1783. held, * high conſtable; (though taken to be in ſome reſpects 
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= a judicial officer) might make a deputy to do miniſterial [4] acts. 
| — That, with, reſpect to the ſepond point, whether a conſtable 
Inbabitantsof executing his office by deputy: .ayoids; his certificate and acquites 
yy 2 it was [4} a maxim, that the court would lean in 
n avour of ſettlements: that though there was no direct authority 
upon the ſubject, the principle had been eſtabliſhed in many 
caſes; that what a man does by deputy is to every intent and 
purpoſe the ſame. thing as if he did it himſelf 3; that there could 
be no teaſon why this ſhould be the only exception to that gene- 
ral rule: that the meaning of the legiſlature, my uſing the words 
© for himſelf and on his ooẽn account t“ in St. 9 & 10 V. z. was 
to prevent a deputy from gaining a 1 that it had been 
adjudged in the caſes of [e] the inhabitants of Lothſome v. Sheriff 
Hales, and [4] the K. v. the inhabitants of Mintrboum, that a 
deputy conſtable, executing the office, does not thereby acquire 
4 ſettlement : that, if the duties of that office ace performed, the 
A i performance of, which was intended to give a ſettlement in the 
1 g pariſh thereby benefited, this right muſt fall ſome where; and, 
| | that it ſeemed to follow of — that if it did not upon the de- 
putys it muſt upon the principal: ; that ; otherwiſe, though a ſer- 
vice was done and à fecompence intended, no W ergy could 
be had; and the maxim that ſertlempnes are to be favoured 
would be totally and ſtrangely reverſed. 
That it has been ſaid, that notoriety is the wtingiple [e] upon 
which the n r of Kr den ieee pe W W to 1 
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441. But FO Power claimed hand is to ik and for all acts. In uch a * 
chere is an inſtance in which the legiſlature have interfered: for by St. TW. & M. c 18. 
f. 7. it 18 provided, *« that if any perſon diſſenting from the church of England ſhall be 
choſen or otherwiſe appointed to bear the office of high conſtable or petit conſtable, &c. and 
ſuch perſon ſhall ſcruple to take upon him any of the ſaid offices in regard of the oaths, &c. 
every ſuch perſon ſhall and may execute ſuch office or employment by a ſufficient deputy, &c, 

[5] Tho? this has been generally ſo received, it does not any where appear to have been 
ſo eſtabliſhed upon any clear and ſatisfatory principle ; z neither has it at all times and univer- 
ſally been adopied, It ſeems, that the maxim ought only to obtain in particular caſes, 
and that the ſounder and better reaſoning is that of Lord Ch. J. Raymond, M. 1 G. 2. 
1727. Bott. fo. 291. ** I do not ſee why the ſtatutes are to be conſtrued in the favour 
of fettlements, when ſuch conſtruction may do a prejudice to other people, and no ſer- 
vice to the pauper, who certainly is no vagrant, but has a ſettlement ſome where.“ 

7 | MSS. Caf. Hil. 6 Ann. Vin. Abr. 19, 379. 4 

4 H. 4 G. 3+ 1764, Burr. Settl. Caf. 520. See alfs. 1 BI. Rep. 452, | 

le] In the caſe of a certificate man, the certificate does not amount to a notice in writing. 
Lord Hardwicke in the K. v. St. Maurice in Wincheſter, Burr, Settl. 1 fo. 29. E.8 G. 2 2. 5 


1735» 955 
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ſt. 1. Ja. 2. are founded, and conſequently that perſonal ſerviceis 1783. 
here an indiſpenſible requiſite ; but, if this were ſo, if the ſettles wor 
ment depended altogether upon that degree of notoriety which muſt Fo ; 
ariſe from the execution of the office, it could never have been de- Iahabitantsof 
cided, that a ſettlement could not be gained by a deputy : that the Hor | 
ſt. 9 & 10 V. z. does not require a perfonal ſervice: that the words nf. 
axe merely execute ſome annual office:“ that it is anew law, and, 
as ſuch, to receive its conſtruction from itſelf, and not to be inter- 
pteted by reference to the peculiar wording of any other act; and 
that it is not explanatory of ſt. 3 & 4 V. z.: that it was expreſsly 
ſo adjudged in a caſe [a] between the pariſhes of Burrlear and Eaſt- 
woodhay ; and in the K. v. St. Maurice in Wincheſter, as ſtated in 
Bott. fo. 346. that in the ſame caſe, as ſtated in Burr. Lee J. 
adds, that the unanimous judgment of the court in the K. v. Bur 
clear was well founded; * for the act enlarges the certificate man's 
power of gaining a ſettlement, for now if he executes ſuch an 
* office by deputy he gains a ſettlement, whereas by 3 & 4. 8 
„M. he was to execute it for himſelf and on his own account :” 
that no ſound reaſon could be oppoſed to this conſtruction ; for, al- 
tho' the office was executed by the deputy, it was the principal 
that was reſponſible to the pariſh; and, that it was in conformity 
to one of the firſt general principles upon which the doctrine of 
ſettlements was built, that, as the pariſh derived a benefit by being 
eaſed throughout this year of the burthen of this office, the perſon 
by whoſe means they were ſo relieved was intitled to his.recom- 
pence ; and that the law had ſaid, the equivalent was his ſetile- 
ment. | et ae e eee iba 
T hat, tho” notoriety might be the true principle, there was not, 

as had been contended, any want of legal notoriety in this caſe ; for 
that, in contemplation of law, the pariſh muſt be taken to be preſent. 
at the leet, where they owed their attendance; and conſequently. 
that the principal muſt have been placed in his office with the pri- 
vity of the pariſh, Ks | een e 
Milles, J. Two ſtatutes are made the ſubject of doubt here; the 
ſtat, 3 & 4 V. & M. and g & 10 W. 3. This laſt is the act more 
Immediately applicable to the preſent queſtion. One point I lay 
out of the caſe, whether a conſtable may make a deputy ? Moſt of 
his acts are miniſterial, and as to miniſterial acts he certainly may. 
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Tahabicanczof words alfo of the ſt. 3 & 4 M. & M. ſeem to imply that this of- 
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This is ſo ſettled in Medbirft v. Waite : and the caſes cited of fol 
the K. v. inhabitants of Allcannings and Sit Walter Vane's' cafes 
were conſiderable authorities in ſupport of the general power. The 


fice may be executed by deputy. The act, by reſtricting the cight 
there given to thoſe who execute the office *for themſelves,” ra- 
ther ſuppoſes, that, unleſs this reſtrition had been interpoſed; they 
would have intitled themſelves, if they had acted “ for others.“ 
But that will not intitrely govern this queſtion ; as there is behind 


a conſiderable [o] doubt, how far this ſtatute can be connected with 


ſt. ꝙ & 10 M. 3:, by which the ſettlement in the preſent inſtance is 
given. Had it not been for the authority of Lee Ch. J. in the 
caſe of the K. v. Fittlew:rth, I ſhould have thought that the latter 
ſtatute had been a new, and not an explanatory, law. [5]. 


Fo) H. 9 G. 3. 709. Burr. Settl. Cat. 634. * 
[5] The authorities are not only far from being bln with tape to the reſerence 
of the latter of theſe ſtatutes, the Certificate Act, to the former under which a ſettlement i is 
gained by ſerving_an office; but there has alſo been much difference of opinion, whether the 
Certificate Act ought to de conſtrued with relation to the ſt. 13 & 14 Car. 2. ; under which 


the power is given of removing perſons, coming to ſettle in a tenement under the yearly | 


value of ten pounds. But, tho” there are to be found ſome dicta of a late date, that ſeem to. 
ſhew that this queſtion is ſtill, unſettled, 'yet in the caſe. of the K. v. the inhabitants of 
Duns Tew. Tr. 2 9 & 30 G. 2. 1756. this point received a ſolemn determination agreeable 
to the intimation of opinion by Mr. Juſtice Willes in the preſent caſe ; and that the Certi- 


ficate Act was not there to be conſtrued with reference to the 13 & 14th of Car. 2., but as a 


new, and not an explanatory law. And this deciſion was ſubſequent to that of the K. v. 
Fittlewerth, which was in M. 17 & 18 G. 2. 1744. Vide the caſe of Rex v. the ihn 
tants of Fillongley. M. 27 G. 3. 1786. Appendix, p. 

It ſeems proper in this place to give a view of cn Clauſes of the three ſatures, upon 
which theſe queſtions aroſe. 

By ſt. 3 W. & M. c. 11. f. 6. « If any peſt * mall come to inhabit i in, &c; mall, 
for himſelf 8 on his own account, execute any public annual office or charge in &c. durin 
one whole year, or ſhall &c., then he ſhall be adjudged and deemed to have a legal ſettlement 
&c. , tho? no ſuch notice in writing be delivered and publiſhed, as is hereby before required.“ 

B ſt. 9 & 10 W. c. 11. ſ. 1. © No perſon &c. who ſhall come into any pariſh by any 
ſuch certificate as aforeſaid ſhall be adjudged by any act whatſoever to have procured a legal 
ſettlement in ſuch pariſh; unleſs he ſhall really and bon fide take a leaſe of a tenement of 


the YEARLY * value of ten pounds, or r ſhall exeryto map annual office 1 in ſuch Pariſh, dens f 


legally placed in ſuch office.“ 


By ſt. 13 & 14 Car. 2. c. 12. ſ. 1. Upon co dine made by the churchwardens Ne. 


to any juſtice &c. within forty days, after any ſuch perſon or perſons [i. e. poor people u, 
are rambling from one pariſh to another] coming ſo to ſettle as aforeſaid in any tenement. 
under the yearly value of ten pounds, any two juſtices may remove, c.?“ 

It is very ſingular, that this word ſhould be omitted by almoſt all the approved Editors 
of the ſtatutes, as by Cay, Pickering, Ruffhead and Runnington & by Mr. Bott in his ex- 
tracts of ſtatutes prefixed to his deciſions upon the poor laws, p. 36. Edit. 1773; altho' the 
marginal abridgment in every one of theſe works ſtates, that it muſt be the taking of „ a leaſe 


of 
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To be fare there can be no doubt, but that the holdiog and le- 
80 ſerving of an office was ſubſtituted in lieu of $ o days notice: 
but the pauper is here ſufficiently announced to the pariſh in his 
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character of conſtable by being choſen at the leet 431 {worn into Inhabitantsof 


his office. An office, conferted ſo publickly and in a place where 
it was alſo the duty of the pariſh. to attend, could not fail of being 
a matter of notoriety. It is this notoriety and the credit derived 
from being in ſo public a ſtation, that form the principal grounds 
upon which; the officer's. ſettlement i is founded: and therefore I do 
not agree with what was ſaid by Lee Ch. J. after he had given the 
judgment of the court in the K. v. Fittheworth.; that the ſettlement 
was meant as a recompence for the performance of that ſer vice for 
the ſpace of a year, which is the requiſite the act preſctribes. At 
leaſt the perſonal ſervice is not in my opinion an indiſpenſable. re- 
quiſite. I think on the «contrary, that this act ought to receive a 
liberal conſtruction: a ſo it is adjudged in the K. v. Bur 
clear (a]. \ 

The queſtion then comes to this, whether: this n man, haying been 
appointed and ſworn in and having paid another perſon. for diſ- 
charging the duties of the office, ſhall be confidered. as having exe- 
cuted the office within the meaning of the ſtatute? Nov it is clear, 
that, if the principal does not gain a ſettlement, the deputy can- 


not: but, tho the deputy does not, you mult reſort to a very dif- 


ferent kind of reaſoning to ſhew that the principal cannot. I find 
nothing which compels me to ſay, that it is neceſſary, that this 
man ſhould have ſerved the office in perſon. On the contrary the 
general maxim of the law is, gui facit per alium, facit per ſe ; and 
the burthen of the execution has certainly lain upon this man. 

As to the authorities, had the cafe of the K. v. Fittleworth been 
directly in point, we ſhould have holden ourſelves bound by it: 
but there the officer was removed in the middle of the year, and 


6 
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of ea tenement of the value of ten pounds per annum 1 and altho? in Cay, Ruff head and 
Runnington this act is ſtated to have been examined with the record. The general under- 
ſtanding amongſt lawyers and the uniform practice of near a century has certainly been in 
contradiction to this reading and in conformity to the ſenſe ſuggeſted in the margin; and this 
word 1s retained in the edition of the continuator' of Keble, Mr. ſerjeant Hawkins, Bill and 
the executrix'of Newcomb, King's printers, and the aſſigns of Richard and Edward Atkins, 
_ eſquires, in 1706, and alſo in the black letter copy, printed at the time (1697) from the 
original record in the hands of the clerk of l by Bill and the executrix of Thomas 
Newcomb, King's printers. 

[a] Vide Probyn and Lee J. in the cafe of Rex v. inhabitants of St, Maurice i in Winche- 
er, E.8 8. 2. 1727. Burr. Settl. Caf. fo, 29, 3+». 
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conſequently there was no execution of the office for a year either 
by deputy or in perſon. I therefore think this an execution of the 
office within the a at. n Li 


Mabel Buller, J. As to the objection in point of form, beſides the ge- 


Horx 
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neral anſwer that has been given, if the deputy appears to have been 
paid, I ſhould preſume the whole work was done, | 

With reſpect to the merits, the authorities cited ſtrongly favour 
the general power [a] of deputing. In the K. v. Ailcannings [G] 
the court aſks ©* Who is benefited by the ſervice of the deputy ?” 
« Why the principal.” And the reaſon given is, ** becauſe it diſ- 
© charges the principal from ſerving: the office again.” After ſuch 
ſervice he certainly cannot be called upon again, until it is his 
turn. And the pariſh as well as the party is benefited by the ſer- 


vice; as otherwiſe the burthen muſt have fallen upon ſome one of 


Saturday, 
May 17th. 


Profits of 


a weighing” 


machine 
houſe are 


rateable to 


the poor. 
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their number. The office having then in fact been ſupplied and 
that by the means of the prineipal, with the knowledge and to the 
advantage of the pariſh, the ſervice of the deputy is the ſervice of 
the principal; and, if the contrary were holden now, neither the 
one nor the other would gain a ſettlement: for it is clear that the 
deputy does not. The whole reaſoning therefore of the caſes, 


that eſtabliſh this, goes ſtrongly with the argument, that the prin- 


cipal may, | . 

Rule abſolute. 5 
e Order of Seſſions quaſhed. 
Lord Mansfield and Lord Commiſſioner - 
 Alſhburſt were abſent, 4 


ä 


1 


[a] It ſeems to have been aſſumed as a ſettled point, both upon the bench and at the bar, 
in the K. v. Clarke, E. 27 G. 3. 1787. Durnford and Eaft, fo. 682, 89:, generally that a 


_ conſtable may depute, 


[5] Bott. 340. | N 


Rex v. Inhabitants of St. Nicholas, Glouceſter. 


WO Juſtices allow a rate made for the relief of the poor of 

the pariſh of St. Nicholas in the county of the city of G/ou- 

ceſter, by which the mayor and burgeſſes of that city are aſſeſſed 
for their machine houſe in the ſaid pariſh, 
Upon the appeal of the mayor and burgeſſes, alledging that 
the profits of the machine, (which were eſtimated at about 40/. 
F | a year 


p - 3 4 Sj © 
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a year and tondituted the greateſt part of the charge, the pong 
being only of the annual value of 5 40 were not a legal object of 
taxation, the ſeſſions order, that = ſaid rate be amended ; and 
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«that the ſaid machine bouſe be rated at and after the rate of 5. Iohabitaner 
«<,./and no more - becauſe they ate of opinion, that the profits ari- StPlicnor as 


fing from the ſaid machine ought not to be rated towards the 
& ps. Pena an er pb; the poor of the {aid Legrand and they ſtated 
the following caſe ;-  ., 

That the mayor and bargedis al the city of Glouceſter, think 
how: years ago, were poſſeſſed of and entitled to a houſe, in the 
— of St. Nicholas in the city of Glaucefter 5 and, being o poſ- 
ſeſled and entitled as aforeſaid, 1 erected a machine in a ſtreet 
leading by the ſaid houſe, for the purpoſe of weighing waggons, 
carts, Sc. with coal and other things and have fiace demanded 
and received of and from the owner of every ſuch waggon, cart, 
Ec. ſo weighed as aforeſaid, the ſum of two-pence in the ton for 
every ton, the things, contained in the ſaid waggon, cart, Sc. fo 


weighed as aforeſaid, amounted to. That the ſtee]-yard, part of 


the ſaid machine by which the ſaid: waggons, carts, Sc. were 
weighed[as aforeſaid, was and always has been in the ſaid bouſe of 
the ſaĩd mayor and burgeſſes in the pariſh of St. Nicholas aforeſaid ; 
and that the {ſaid houſe is called the machine bouſe. That the ſaid 
mayor and burgeſſes have no right to compel the owners of wag- 
gons, carts, Gc. loaded with goods as aforeſaid, to bring their 
ſaid waggons and catts, Cc. to be weighed at and by the ſaid ma- 
chine. That the ſaid houſe, called The Machine Houſe, indepen- 
dent of the profits arifing from the ſaid machine, is worth about 
51. That the profits arifing from the ſaid machine are about 407. 


per annum. And that the ſaĩd machine houſe ſtands rated to and 


upon the rate of the pariſh of St. Nicholas in the following man- 
ner, uig. the m 
houſe, 241. 1 we od. 

1: Bearcreft ſhewed cauſe in ſuppokt 15 the, beder of leflions, which, 
by amending chis rate, had erempied the weighing 
taxation. He ſtated. that the form of the rate was, The ma- 
chine Bone; and that the rate itſelf charges nothing ele and does 
not deſeribe the machine as being part of the 5e: 
that, the ſeſſions . an undoubted right to decide all facts, 


and having ſtated it as clear that the houſe itſelf is only worth 


five e a annum, . 1 . was, whether the ma- 


rand e of eee, for a machine | 
machine from | 


: and infiſted, 
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expteſaly upon the houſe and the houſe only, it could not be 
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158 3. bine ces INNS the houſt and conſequently that the court be- 
www fore they proceeded to quaſh the order of ſeſſions, mult ſee clearly 


that on the facts ſtated they have formed a wrong judgment: that 


1 it does not appear upon this caſe, that the machine 4s part of 'the _ 


deen, houſe: that this is by no means a neceſſary conſequence of its be- 


ing in it: that it is not even ſtated to be fixed to the freehold: 
that, even if it were let into the ground of the ſtreet before the 
houſe and ſo were part of the freehold, it was ſtill no part of 
the houſe; but that to make out the caſe on the other fide, they 
muſt connect it with the houſe: that it cannot bes ſaid to be 055 
rn to it; for it only hangs over the way. | 1 
Buller, J. If the ſtteet, ſo built upon, is no part of the Marcy 
tenances, by. what” an * the e erect want Gree 


- 


* we 


: Bearer: They are owners of the ſoſl. 45 

Buller, J. If ſo, they have allotted 5 of: this! Gil, as W 
ing 'A neceſſary ren of one whole, to this en and lucrative "me 
Pen. En 151 4 nba ln 1 

Mr. re hon Acer OW that, "rg the rata Hales was ts 


neceſſary to argue, whether the profits of the machine were, as 
perſonal property, proper objects of taxation: that, if it were, the 
court had, uniformly in queſtions of this ſort been governed by 
the uſage of the place; that with reſpect to this particular ma- 
chine, its recent introduction excluded the poſſibility of uſage: that 
the caſe did not ſtate any inſtance of any fimilar machine having 
ever been rated in any other place; and that it would be extremely 


dangerous and even ruinous to trade to encourage any ſuch attempt; 
as upon the ſame principle the profits of [a] weaving machines 


and ot every other mechanical invention, by means of which the pte- 
ference given to our manufactures was principally inſured, muſt 
neceflarily be ſubjected to taxation. TIE}, 


Lee, Solicitor general, and Card, in: ſupport of the cubs to 


quaſh the order of ſeſſions, inſiſted ; that, if property of any cha- 


racter or denomination is, by any” collateral circumſtance or ap- 
pendage, made more valuable than ſuch property in general is, 
there can be no d.ceaſen that it ſhould not een to every pub- 


11 xt . 4 * 
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11 The caſe of the K. ©, Hoy E. 27 G. 3. 1782. pl ſo direaly applicable cache pre- 
ſent, that I have thought fit to ert it in the body of this work, we the next caſe. 


lic 
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lie butthen to the extent of its clear profit ; whether that profit 
stiſes from a payment, voluntary or compulſory: that the clear 
profits of lead mines, received without riſque by the leffor, had 


point, Which had been made teſpecting the general rateability of © 
per fonal property, could have no place hete, as in the city of Glo- 
ellen by a local ſtatate that property was rateable: that no other 
queſtion; than whether a property, circumſtanced as the preſent, 
was exempted from the general rateability of property, had been 
made below, or was meant to be ſubmitted to the judgment of this 
court: that, from deſpair. upon the merits, recourſe was now had 
to an objection, that at moſt went to a reſtating of the caſe; but 
that there was no pretence for it: that the ſteel yard was ſtated to 
be in the houſe, and therefore that the engine and the houſe were 
ſubſtantially the ſame thing, or at any rate the component parts 
of one and the ſame thing: that they were applied to one and 
the ſame purpoſe, and the one abſolutely neceſſary to the other in 
point of deſcription, / uſe and profit. 
_ They alſo cantended, that- this produce or profit was liable to be 
rated as toll: but the court held clearly, that it was not; for that 
the caſe Hated, that it was optional in the owners of carriages, 
whether they would weigh or not : and that, though they paſſed over 
the ſoil, there was no obligation upon thetn to ue the Machine : 
but that toll was a compulſory. payment. 

Lord Mansfield, It is not in terms ſaid, chat the machine is 
annexed to the freehold; but the nature of the thing ſupplies the 
defect in the an, Indeed the expteſſion ſufficiently ſhews it. 
What is the houſe? It is, The Machine Houſe.” They are one 
intire thing, and are together rated by the common known name, 
which comprehends. both : and the principal purpoſe of the houſe 
is for weighing. The ſteel yard i is the moſt valuable part of the 
houſe :. The houſe therefore, applied to this uſe, may be ſaid to 
be built for the ſteel-yard; and not the ſteel-yard for the houſe. 
And the quantum of the aſſeſſment muſt be allowed to be moſt 
moderate ; as, although a liberal allowance ought to be made 
for wear and tear, labour and attendance, the charge does not 

much exceed the half of the value. 
Miles, J. There does not ſeem to have been any doubt below 
but that the machine Wen as it is deſcribed in the rate, Sppurte>,, 
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| (4) E. 16 G. 3.1776. Cowp. 451. 


rs: nant 


in the caſe of [a] Reli v. Gell et al been holden liable: that the lan kants of 
profits da the ipteſent caſe! came within the ſame rule: that the St Nicnor as 
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1963. nant to che benalng. II fo, its clear profits are undoubtedliy rate- 
— able. If a billiard table ſands in à houſe, and the houſe fheuld, 
Frau in reſpect of ſuch table, let at a higher fam; it is rareable, while the 

Inhabitantsof fable continues there and it is ſo let, at the advanced rent. * 

StNienoras "Buller, J. The conelaſton of this cuſe is ſtrong to ſhew, that 

Grovei?- the juſtices confidered [a the machine as part of the bouſe; for 
tze queſtion they raiſe, the point they bring for ward and 09 to 

the court is, Whether the profits are rateable? And, fo long 

as they ate received, they undoubtedly are. It is like the caſe 

of 9 the Cheltenhant Spa. There is an extraordinary profit ari- 

em this modification” of the enjoyment. The only queſtion 

wo. Na is, whether a man*ſhall de rated for the property he has ? 

If a bouſe to day is let for 30 /. per annum, and to-morrow if 

turned into 'a ſhop, would! let for Fo, when it is turned into a 

ſhop, it ſhall be rated at 501, Its being called the Machine Houſe 

ſhews, that the houſe and machine are an entire 78 "The" ma- 
chiae is alſo the principal' thing 


Lord Commiſſioner e abſent bas IU "y 
. Rule abſolote, N 
ee en e e Order of ſeſſions quaſhed, 
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A had 99. on \W O Juſtices allow a rate made for' thi relief of the 
eine in i, de- © 1 of the townſhip of Ribebeſter in the county of a . 


; $i hou ang ren, upon the appeal of Jobn Hogg confirm the rate, and Rate. 


boch let and * the following caſe: 


gether, tho' it does not appear whether the engine is fixed to * „n is conſidered as an intire 
ſubject, and to the extent of their annual value are properly, ſo rateable to the poor. Local uſages 
do not controul or affe& the conſtruction of acts of Fami- N : 

« John 
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John Hogg was rated to the relief of the poor for 4 building, 


called the Engine-hotiſe; which confiſts of à bay of building 
about 18 feet long and rg wide, in which there is a carding 


machine for manufacturing cotton. The engine is not fixed 10 
the premiſes, but capable of being moved at pleaſurr, The buile- 


ing, independent of the machine, is worth only two guineas ; er 
annum; for which the appellant is willing to be rated. The 


building and machine together are rated at 36 /. Me uſage of 
the town of Ribcbeſter has bien not to rate per ſonal property. The 


reſpondents inſiſt, that this carding machine is rateabſe; and 


the ſeſſions, being of that opinion, confirm the rate. 
Thi caſe came before the court of King's Bench in Hilary 

term 1787, when the court ditected it to be reſtated, and an- 
ſwers to be returned by the court of quarter ſeſſions to the fol- 
8 lowing queries: e e nn 4 ind 3 Oe 


Whether the engine mentioned in the ſaid order is worked 


ce 


% At the enſuing Ea 


with water or with horſes ; and whether the houſe wherein the 
ſaid engine ſtands is a dwelling-houſe, or built fot the purpoſe 


of receiving the engine; and whether it is uſed for any other 


purpoſe than working the engine; and in what manner the en- 
gine is put up in the engine hoaſe; and what is its ze and 
bulk: and alſo whether the owner of the building has con- 
tracted to diſcharge the occupier of all taxes? 
er the court of quarter ſeſſions made the 
following return”: ' ere ant 8 ut IAA 


be counſef on both ſides do conſent to the following facts in 


8 58 8 8 


anſwer to the order of the cout of King's Bench ; viz, that the 
engine therein mentioned is generally worked with water, but 
frequently by the hand. That the building, wherein the faid 


engine ſtands, is nor d dwelling Bouſe, not was it creed for the 


purpoſe of receiving the engine; but formerly was uſed for the 


putpoſes of turning bobbins, anck as a'weaver's op: but is now 
uſed for the purpoſe of carrying on the cotton. manufactory, 


there being in the ſame building two other engines, befides the 


engine before mentioned, worked as aforeſaid ; one of which is 


alfo uſed for the purpoſe of carding, and the other for tum- 


ming cotton, which tumming is another proceſs of the ſame 
manufactory. All the engines are placed on the fhor, and no ways 


annexed or faſtened to the ame; but may be moved at pleaſure and 


carried out and worked iu any other place, either by means of 
| He ek 1 % water 
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| "a largeſt cylinder with a ſmall roller at the top riſiog, twenty in- 
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Ft 


40 4 . houſe i in length: : that it was not a dwelling ſe; and that 


** tute ſimilar to the preſent, and merely as a caſe for machinery of 


$ water or., Prone? labour, and are not adapted to any YE 
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CO building. The frame in which the engine ſtands is 
10 twelve feet in length, three feet cleven inches in breadth, and 
cr two feet nine inches in beight: the ſemidiameter of the 


„ ches above the frame; the engine ſinking in the. frame ſeven- 
teen inches. Leonard Walmſley is the leſſee of the premſes under 
46 the owners, and is ſubject by his leaſe to diſcharge the premiſes - 
of all taxes; and How the e is his ſubtenant,, but 
75 Walmſley pays the, taxes, 
And now, Caldecott ſhewed cauſe in 8 of the order, of 
ſeſſions, confirming, the tate; and inſiſted, that, though tbe caſe 
now returned was by no means a full and ſatisfactory reren to 
« the queſtions propoſed, and the moſt, material point of inquiry 
« was contrived to be eluded, yet enough was ſtated to enable 
tbe court under a direct authority to adjudge this a PR: of 
7 property, rateable to the poor : that it was ſuch- ff | 
„ 1. As being a houſe, conſiſting of the building and engine, 
« and together forming one undivided ſubject, of. the ſame * 
ce ſcription, uſe and character. 
« 2. As the engine itſelf, independent of the. boilding, -v was a 
* "viſible, . local, perſonal property, producing. a Certain annual 
% profit, without adventure of any kin. 

21. That this property, was, tte. by the name of the „ 
« Houle : that the caſe ſtated, that the engine was in the houſe : 

* that it Was of ſuch a bulk and extent, as to occupy two thirds of 


1 the only uſes to which it had ever been applied were of a na- 


* this ſort ; as a weaver's ſhop: and that the ſhell was worth op 
6 2 J. a year, and the engine 34 1,” | 
That as they were both thus ſubſtantially the ſame, the Bading 3 
« did not any. Where negatiye their being; literally ſo: that 4 
« only ſaid, that the engine was no ways annexed. or faſtened. to 
« the flar c that it might therefore in many different modes be an- 
ce nexed to. other parts-of the buildiog : : that as it was found to be 
66 60 generally worked with water” the wheel muſt in ſome fort 
& have been faſtened to the wall: and that, if worked with water, 
fs it was in the nature of a mill; and that mills have, as one-thing 
0 Wh, the building that contained rem, been «judged ane 

1 : at 


A 
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. That in the. coatract between the parties the original leſſee * 987. 
© ſtated to be the leſſee of tbe premiſes, and ſubject by his | leaſe 
% to diſcharge the premiſes from taxes: that the premiſſes muſt wy 
% mean the engine houſe alrogether, as deſcribed in the rate: an Hoes. 
6 intirety ; and not the en, ane nn its ue or the cafe 
«from the machine hien.“ 
„That agreeable to tes FIR of the owners of is property and 3 
Go upon this general principle was the reaſoning of the — | 
in the caſe of [a] the weighing engine: that alſo it did not appear 
„any where in that caſe, that the engine was part of the houſe, 
but only that it was in it: that this omiſſion was then inſiſted 
% upon in argument ; but that the court adjudged that property 
to be rateable; Lord Mansfeld ſaying, that the nature of the 
thing ſupplied the . of the mene S that this caſe Was . 
therefore in point. ee e eee 
That with reſpect As he arguments ub inconvenienti” and the 
conſequences of ſuch a deciſion, there was not a pretence to con- 
« ſider this as a tax upon labour, or that it could in any new and 
„ improper way affect the mechanic or manufacturer: that the 
*« labouring- poor hire theſe engines of the wealthy; and, if as oc- 
«© cupicrs they pay this charge, they hire the engine at an eaſier 
<< rate: but the labouting hand is then left in the ſame ſituation 
vith that of every other labourer: that in all caſes they find their 
« own tools; and where a mechanical diſcovery enables one band 
„ to do the work of numbers, if, whatever he pays, an equal pro- 
« fit remains to the workman, the price of labour is where it was. N 
% Bat that the caſe in direct terms excludes any ſuch reaſoning here,; ©: 
** as" it expreſsly finds that the occupier, the manufacturer, does F 
„ not pay the en but that 9075 are paid vr his mente 
« jeſſor.. 0 
That it is aid by Buller, J. in the Sl of 105 Athins & 4. v. 
22 Davis & al., that carrying water from the pump in carts, if a 
0 profit is made, would ſubject the carrier to be rated to the ex- 
tent of thoſe profits: that this might be ſaid to be a tax upon 
« labour; but that, if a man were to build carts, and let them out 
to others to carry, and by ſuch dealings make a large profit, the 
2 charging of ſuch a proprietor could not in any view be conſider- 
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mechanic. 
© intuitively clear, than that theſe engines from theit nature muſt 
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4 ediies the taxing of labour aides ſuch was: e the preſent 
_ © caſe; it was as the tax upon the cart and not the carrier, upon 


< the profits-of a mechanical inſtrumept and not the earnings of the 
Farther, that nothing could be more evident, and 


«« unavoidably introduce a numerous poor into the pariſhes, in 


** hich they are worked z and that it would be a monſtrous ab- 


* ſurdity as well as grievance, if the proprietors of lucrative me- 
chanĩeal inſtroments, by means of which pariſhes, become bur- 
*© thened to a very heavy amount with poor, "ould not contribute 
ne farthing to the ſapport of thoſe PoOks out of __ clas in | 
of this r (muon en, myo troy t. 
„gut that, in another, view, if. thes houſe . was not erected 
<« to receive the engine, if it had not the ſmalleſt relation to it, 
the houſe was indiſputably a tenement, was indiſputably a ſubject 
„ rateable; and if fo, the court without quaſhing the rate, would 


©. refer it to the ſeſſions to adjuſt the proportion of its value: that 


te the taxable premiſes, which the caſe ſtates, that the original 
** leſſee. is to diicharge of all burthens, muſt at leaſt mean the houſe, 
wif it mean any thing: but that in its true n it eee to __ 
e whole ſubject of conteſ. 87000 12-0444 
„That, upon the ſecond ods ie. was nom N too late to 
« generally, that perſonal property was not rateable to the 
poor: that, where any ſpecies of it has been conceived to be in- 


* titled to exemption, ſome ſpecial ground has of late been always 


0 inſiſted upon: that in the caſe of [a] the London water works, the 
«« queſtion was ſtated both upon the bench as well as at the bar to 
Abe, whether projects of very hazardous adventure, requiring in 


Du feſt inſtance a vaſt capital and continually in every ſubſe- 


quent ſtage ſubject to very heavy expence and loſſes, were con- 
*< trary to all uſage, fit objects of taxation? that having recoarſe to 
* ſuch ſpecial ground of exemption ſeemed to demonſtrate, that, 
in the opinion of thoſe who ſo argued, the general propoſition 
< was not tenable ; and that in the caſe now before the court 
<« there is nothing like riſque, or previous capital required, or poſe 
üble ods or berg exponce 2 and W — fork mu | 


ht 
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« the profits of the lot and cope of lead mines, though uncer- 
<©< tain and though the principal itſelf, the lead mine, was not 
«« rateable, were holden rateable in the caſe of [a] Rowlls v. 


« Gell-& al. _ | gp > T4, 48 53 44 DIST . 

«© That with reſpeR to the fact ſtated, © that the uſage of the 
* town. of Ribcbeſter had been not to rate perſonal property”, 
**, ſuch- fact could make no difference upon principle; though the 
introduction of it might ſupply ſome argument from the want 
« of any expreſs authority [5] in ſuch. caſe: that, if this pro- 
i perty-had. been liable under a cuſtom, it muſt be liable ge- 
«© nerally;; for there is no other legal ground, upon which a 
* cuſtom oan ſubject it: that local uſages may be matter of 


*« accommodation and contract, and in the diſtricts in which they 


te are found may prevail by force of ſuch contracts; but can have 
„no binding power againſt the proviſions . of the legiſlature : 
that in the caſe of [4] the K. v. Saltren eſquire (which was 
«« a queſtion; whether tithe was that ſpecies of property, which 


271 
1787, 
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Rx 
verſus 


Hoc c. 


% would ſubject the holder of it to have a parich apprentice ap- 


* pointed him, though the caſe ſtated that no apprentice had 
ce ever before been bound there in reſpeR of tithe) Aſbburſt and 
© Buller Juſtices, both expreſsly held, that that circumſtance could 
% make no difference: and that in the caſe of the K. v. Harman 
% Probyn J. declares the law in the ſame manner : ** ulages that 
« can vary the conſtruction of an act of parliament, muſt be uni- 
46 verſal, and not only the uſage of a- particular pariſh.” | 4 

£6 That, as to the general uſage with reſpect to this ſpecies of 
* property, it could make no difference, whether any inſtance 
© of its being rated had ever before occurred; for that, till the 
% caſe of the weighing engine, that property had never been any 


« ground. 1 T4 29-9 146 - 1 1 Init g 
« Bearcroft, Cockell Serjeant, and Topping, in ſupport of the 


* 


c rule to quaſh the order of ſeſſions, confirming this rate, con- 


e tended; that the caſe of the K. and St. Nicbelas in-Gloucefter 
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« where charged, and yet the court had no difficulty upon that 
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1987. . Wi rifdterially difiggvithsble Trom'the preſent #thatit Mrs 
wo itn particular of all gry the moſt een Bderables in the deciſion 
ads « of this caſe; that is, that the machine was there expreſsly ſtated 
Ho. to have been « erected in the ſtreet:“ that it was conſequently 
% fixed to the frechold; and that it was admitted; that the cor- 
<< poration, who were alfeſſed for it, erected it there as owners of 
the ſoil: that this caſe of coutſe fell within the very words of 
the ſtar.” 43 Els! ; Which the court had frequently and very 
* wiſely” declared, they would not extend by conſtruction and 
«carry any farther beyond the letter: that the engine in the pre- 
© ſent caſe was on the contrary found ©to be no ways anhexed or 
© faſtened :* that it wWwas . placed on the floor“ like a chair: that 
the wax-work in Plert-ftreet might be as well called a tene- 
*© ment,” or conſidered as appurtenant to the freehold ;'and* that 
t any principle, upon which it could be rated, would apply 
« equally to any article of houſehold furniture: that the 1e 
% of the engine's being neceſſarily attached to the freehold, becauſe 
the caſe ſtated that it was generally worked with water, could 
not be admitted; as each of the caſes returned by the court 
© below had poftively negatived'this fact, by finding that it Was 
pot fixed, that it might be moved with pleaſure and carried out 
«© and worked in any other place:“ and that the finding here alſo 
© excluded another argument that had weight in the deciſion of 
the K. v. St. Nicholas in Gloucefter, ie. ** that the houſe might be 
« ſaid to have been built for the ſteelyard and not the ſterlyard 
for the houſe ; as it expreſsly Rates Rr theſe engines were not 
*© adapted to any particular building.“ That in truth this could 
„not in legal contemplation any more than in common ſenſe be 
taken as an intirety, as one ſingle, inſeparable ſubject; inaſmuch 
% as upon the death of the owner, they muſt paſs into different 
hands; the houſe, if freehold, would deſcend to the uche l the 
* engine would go [a] to the executor.” | 
«© That no mechanical engine had ever yet, under: any Circum- 
« ſtances, been rated: that policy and the intereſts of trade forbade 
bs; it; that to ſubject them now would be of very ſerious public 
© conſequence, would be ruinous to the ſtaple of the country: 


o 
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[2] To this point ſee the caſe of the Salt-pans. Lawton, adminiſtrator, « v. Salmon elq; 
E. 22 G. 4. 1782. | 


50 5 « that 
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9 heat the argument on the other ſide neceſſarily went to a 
«« ject the ſtocking frame and all the machinery of the woollen 
10 manufactory to taxation: that theſe had never been attempted 
tobe rated, though they had exiſted ever ſince and long before 
ec the exiſtence of the ſtatute : that it would therefore be too 
** much even to argue that this was a property clearly and undoubt- 
BY edly rateable; and that it ſeemed to be agreed by all the court 
in the caſe of Athins'& al. v. Devi & al. that in doubtful caſes 
muſage ought to have great weight; and that it would nin, 
65 en it ought not to controul an act of patliament. 
That it muſt be, that the manufacturer would in ſome degree 
« be a ſufferer, if theſe engines were adjudged rateable ;. that if 


** the original owner had formed his calculation in building them 


10 or the meſne holder in taking them for a term of years, at a 
10 time when there exiſted no idea that ſuch an article was liable 
10 to be taxed, they would take care not to ſubmit in future to the 
ec loſs of the whole amount of the tax, but would not fail to throw 
at leaſt his proportion of the burthen upon the labouring hand; 
and that it would thus operate as a tax upon labour. and the 
40 manufacturer. An 

With reſpect to the ſecond poiot they, inffed « ; that ek 
| 5 they might contend, that there exiſts no adjudication, in which 
« any particular ſpecies « of perſonal property has been holden lian 


<« ble, independant of uſage (which is expreſsly negatived in the 


«« preſent. caſe) it was ſufficient here to ſay, that this is no trated 


* as perſonal property, but as realty. The rate is upon“ a, build- 
25 ing; “ and therefore that under the denomination of realty and 


and the rate ape. 

Abbugſt J. 

© It ſeems. to me „ this caſe is till * imperfe ; for it 1s 
not ſtated. negatively. that this engine, while it is in — 
, working, is not in ſome way or other fixed to the houſe: 
« It is only tated, that it is not fixed to the floor + but it may be 
fixed to the walls of the building without being fixed to the 
« floor. We can aſſume no facts on either fide : but one ſhould 


« ſuppoſe, that it muſt be faſtened in ſome way; other wiſe, as it 
is worked by water, the weight of the water muſt diſplace it: 
% and if ſo, it is exactly the caſe of the K. v. St. Nicholas in Glou- 
" cefter... But it is enough that part of the dee is rateable; 
ES N "3 TEE 27 and 


40 in that character only could this W e * en i be lable | 
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1785. 90 ad the rate is on the houſe. Then the quantum of it'is not for 
_— „ conſideration; and this court will not interfere with the 
re © province of the Juſtices, or enter into a general queſtion, coNlateral 
Hoco. only to the before them and not neceſſary to the determination 
f it. Beſides, the whole is leaſed as one intite thing; for the 
„ leffor contracts to pay the taxes for be ies; which term 
comprehends every thing demiſed, the engine as well as the 
_ © houſe: and this finding of the caſe lays quite out of the queſ- 
«tion all argument that has been ufed to ſhew, that an adjugica= 
| . « tion, ſubjecting this kind of property to taxation, might operate 
'\ « av a tax upon labour an ew n this court Waun, * give 
© countenance to, | 
_" *© Buller J. I have always thought that it would hive 0 bet⸗ 
te ter to have given a direct opinion at once upon the general can- 
* ſtruRion of the flat. 43 Elz. c. 27 than, by making fingle in- 
dependent adjudieations and avoiding the general queſtion, to 
| *© have encouraged the ſtating of particular caſes, and ſuffered ſuch 
1 | | « a waſte of expence in inquiring, whether the circumſtances of 
| « thoſe caſes formed exceptions to a general rule, ſuppoſed and 
| | * aſſumed, but which had never been poſitively and unequivocally 
_ pronounced. In the caſe of Atkins v. Davis, I ſtated the prin- 
« ciple' to be, that every man was to pay according to his ability. 
„This ſeems agreeable to natural juſtice; and if right, the court 
in particular caſes have only to look whether any ground of ex- 
te emption is ſtated, any reaſonable exception to this general 
principle. In that caſe 1 agreed with the court, that we could 
&« not impoſe a new tax upon the ſubject by conſtrud ion. We 
dare not to make, but explain, the Jaw. But I then thought, 
and I ſtill think, that as a general queſtion, perſonal prope . 
is rateable ; and that it is neceſſary to ſhew the particular caſe '- 
** to be an exception. In ſome caſes it may be inexpedient to rate 
„ perſonal property, in many it may be attended with difficulty; 
“but if the party aiming at it can effect it, we muſt enen 
te the law : and I think that by law it is rateable.” 
As to the objection founded upon the different qualities ond 
© and character of the component parts of this property, and that 
one would deſcend to the heir and the other go to the executor, 
Lit is perfectly immaterial here. If the engine were clearly dif- 
«© tin&, it would in all caſes go to the executor; but, if the ſub- 
«K 1 850 reteable, no matter to whom it would pals. Here how- 


2 | | * ever 


| Eaſter Tenn ay Geo- 


e ever they are both in the hands of a leſſee ; and, being fo n 
« together, would go both to the executor. 
It is ſaid, that this is a rate upon manufacturers, and ſo it is 3 
« but it is not a rate upon labour, Such cannot be maintained. 
The recompence for the labout of the hand or the head is not, 
4g nomine, or in the moment in which, it is made, a ſubject rate- 
„able: but when profits have accumulated and are inveſted, we 
<« cannot. go into the enquiry, whether they were the profits of a 
© trade or a profeſſion, or how they were acquired; but the queſ- 
tion whether they are rateable or not muſk depend upon the 
„ form that has been given them, the thing that viſibly, exiſts. 
„% Whether converted into land or however otherwiſe diſpoſed of, 
« if they ate viſible and yield an annual profit, they are a ſubject 
<« rateable; The produce of labour, veſted in property that is 
<<, rateable, is then of courſe. rateable. | 
© There can be no objection to the quantum of the rate, if the 

10 ſubject. rated he an intirety. The houſe. and engine are, as 
« ſuch, let together 3 are called in the caſe and rate 150 Engine 
% Houſe; and the houſe acquires a greater value from the uſe it is 
% put to. I therefore. conſider them as one and the lame thing; 
and am af opinion that the rate is good. 

** Groſe J. We have nothing to do with the quantum or propor- 
% tion: our proper enquiry is, whether this is a ſpecies of pro- 

6« perty that is rateable? It is an engine houſe. fitted up with an 
*« engine, but whether that is fixed or not is uncertaio : both are 
let together, and che rate is on the building. The engine is 
« evidently a part of the houſe; for Walmſley is ſtated to be leſſee 
of the premiſſes, which comprehend the whole, both houſe and 
engine. I therefore conſider this as an intire thing. The ar- 
* gument, that the property here is of different kinds, and that 
« one paſſes to the executor and the other deſcends to the heir, 
* would if founded, go only to the quantum of the rate. No 
doubt, but that unfurniſhed and without fixtures or hangings, a 
“% houſe is worth leſs than when commodiouſly fitted up; but, if 
« let, it muſt be taxed at the value of the whole it contains. If upon 
*© that point a queſtion is raifed, if the value is controverted, the firſt 
application muſt be to the ſelnons; but no deduction can poſſibl 
„be made on account of the peculiar nature and deſcendibility 
4 0 the particular articles. A tenement of little or no value, fitted 

0 © up; as a malt houſe and let ene wah a malt mill, though ſuch 
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8 1587. % malt mill is removeable at pleaſure, is not only rateable: as real 


= «© property under the denòdmination of 'a malt houſe ; but alſo to. 
*« the full extent of the annual amount of the 'profies, which ſuch 
Hoco. a mill might have added to the building 
It has been contended, that this rate cannot be ſopport= 
«ed; becauſe the eaſe (fates, that in this town * the uſage has 
0 n not to rate perſonal property.“ This is a general and im- 
« portant queſtion, upon which I wiſh to be underſtood. The 
„ univerſal law of the land cannot bear one interpretation in one 
je town and another in another. It is impoſſible. Private treaties, 
originating in the convenience of the parties and not found to, 
t obſtruct the execution and defeat the beneficial purpoſes of the 
« Jaw, will by all courts of | juſtice be holden obligatory upon 
e thoſe individuals at leaſt who perſonally contract; but theſe are 
e mere matters of compact and accommodation : for if any one, 
« that has an intereſt in the ſubject and has not concluded himſelf, 
* ſhall raiſe the queſtion, we muſt decide by the general law. 
A Where the words of an act of [parliament are elear, uſage can 
* never be attended to: but in doubtful caſes and where they are 
© ambiguous, general and contemporary uſage may be material 
* to ſhew the ſenſe in Me deans gots Fam, _ en a „ 
«lc law. ' 
Upon the hots 1 am of Spinde; hav! this caſe? is not to be 
© diſtinguiſhed from that of Str. Nicholas i in mera | 
Lord e was abſent, 1 1 
Aer e Rule diſcharged, and the 
1 En a Order of ſeſſions, . Hi 
0057 tee es dhe . order of Janne —_ 


17764 = N . lahabirggt of Mitcham, „ 
1 7 en 


| wo . by an order remove Jobe Heard. Elizabeth 
his wife and their five children, from the pariſh of Mit- 

. * o cham. in the county of Surrey to the pariſh of Moredon in the 
conſidered as ſame county. The. 153 da on appeal adjudged the ſettlement to 


a tenant's Ho at Mitcham, quaſhed the. order. and ſtated the following caſe: 8 


tax; whate- 

ver may be the view of it, as between landlord and tenant : con ſequently where both are named and 

neither expreſsly rated, but the tenant pays, the tenant acquires a ſettlement, Under this conſtruction 

of the ſtatute, where the title of a rate is upon W this word ſeems to import occupiers, Th 
at 


With reſpea 17 
to the public, 


— 
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Y That 590 Heard, the pauper, inhabited: fart ſeveral years A 1787. 
houſe at Moredm, which he rented of Mtr. Gafſon who was alſo vo 
an inhabitant of the pariſh of Moredon, at the clear yearly rent of . 
five pounds, clear of all taxes, parliamentary and parochial. That, in 
whilſt he ſo held and occupied the ſame, an aſſeſſment was made of 
on the ſaid pariſh of Moredun for the land tax; the title of which Neun. 
Was as follows, “ Surrey, &c. an aſſeſſment on the inbabitants of. 
the pariſh of Moredor, for raiſing a ſum by: a land tax for the 
ſervice of the year 177, „and made in manner and form 164 


ing, as far as It Por pram}; "uy K. . 9 57 * ae A 


7 jt Tre : 71 2 | q & #3? 


 Þ5 6% 8947 6Þ FIT T1” » 4221 4 A 4 


: TTY - tk: ' 
: A *} ; 


Landlord's Name. Tenant's Name. 5 t 

TY COT? N 2 ee eee 

1. en | "3 1 4 * | | 12 

e 1 „ „ 

1.4.4 Fo tg Bt 92 1g e 9.4 1 

— — — — : * . 
N FIG faid Jobs Heard paid the beide 94.1 9 4. 1. fo the RE. Settlement at 
Who demanded the ſame. Moredon. 


by 


Mingay-ſhewed. cauſe. in 'foppore of the order ar ſeflions; and 
inſiſted, that this rate in its form neither imported a. rating or a 
paying (both of which: of which are neceſſary to give a ſettlement) 
by the pauper in his own right: that, tho it was true that the 
payment had been made by the hands of the pauper, the tenant, 
yet it was in legal contemplation, a payment by the landlord: 
that the court muſt take it to. have been on account of him, upon 

whom the law had thrown the burthen: that, tho' the tenant 

muſt evidently be liable to have the tax levied upon him, it was 
| nevertheleſs a tax 1mpoſed upon, the landlord ; that it muſt conſe- 
quently have been received in this character by the officer; for the 
collector did not appear to have been privy to any agreement to 
tbe contraty, nor could any ſuch. private agreement affect the pa- 
riſh: that the caſe of [9] the K. v. the inhabitants of ' Carſhalton 
went * the ann 105 mant muy ay the "Ie that 
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; 11k E. 15 6. 3. 1775. Burr. Settl. Caſ. 2 ELD, in the caſe of the K. v. 45 
inhabitants of St. John, Southwark, Tr. 19 Geo. 3. 1779 ante p. 62. 


[5] In that caſe Lord Mansfeld ſaid, I think the caſe turns on this ground, that it is a 
landlord's tax. The pariſh are not helped by it, as they would have been had it been an 


occupier's tax. 
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1787. the only difference between them was, that there the form of the 
— agaſſeſſments was, landlords vate, here it is “ Jandlords 'names:” 
7 that the name of the landlord, unleſs for the expreſs purpoſe of 
| TO mt charging him and he is ſtated to be an inhabitant, need not have 
„ of been inſerted; but that by the provifions of the land tax act the 
Mironau. tenant is obliged [a] to anſwer this charge on behalf of his land- 
lord. Ni We ire BS. 24 r 
The court here inquired in what manner, to whom and in 
whoſe name the receipts were given: [5] but this did not ap- 
. , r 8 
F Mingay. That according to the general form in uſe, it is on 
this account that the tenant is included in the rate, that the col- 
lector may know the occupier of the premiſſes charged, Tc] the 
perſon to whom he is generally obliged to reſort. for payment. 
That at moſt it can only be be ſaid on the other fide, that the 
rate is doubtful upon the face of it; but that in anſwer to this, 
"the fact that was left doubtful upon the rate is expreſsly found in 
the caſe, and decided upon by the court below; who! have faid 
that the landlord is rated: and the law alſo ſays, that he is in the 
firſt inſtance liable, and that this is nota tenant's tax. That in the 
caſe of [a] the K. v. the inhabitants of Painſwick (where it was 
left open, [e] whether it was the landlord or tenant that was 
rated) it was highly reaſonable that, in a caſe as that was upon 
the poor rate, the circumſtance of ſuch rate being a fenants tax 
ſhould [V] turn the ſcale: and that by the ſame rule here, in a 
caſe upon the land tax, where it was left equally open upon whom 
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{«} St. % G. . . Mi ot 51 4 3 wail 12 1851 
[45] Tho? the names of both landlord and tenant appeared upon the aſſeſſment, the cir- 
cumſtance of a receipt given by the collector to the tenant, ſtating that the ſum we was 
aſſeſſed upon the landlord, was holden in the caſe of the K. u. the inhabitants of St. James 
in Bury St. Edmunds, M. 25 G. 3. 1784. pol. p. to decide, that this was a rate upon 
the landlord, and conſequently that the tenant did not acquire a ſettlement. 
[e The words of this act are, which ſaid collectors are hereby required to demand all 
&c. of the parties themſelves,” as che ſame ſhall become due, if they can be found, or elſe 
at the place of their laſt abode, ar «pan the premiſes charged with the aſſeſſment, ſ. 9. 
[4] Tr. 31 G. 2. 1758, Burr. Settl. Caf. 468. $3-1-x8 | - 
e] The form of the rate was, Thomas Clifford or tenant,” | TOE 
| J] But this circumſtance is not touched either at the bar or by the Bench upon the argu- 
— ment in this caſe. | f | : | 
1 the 


* 
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the aflefiment. was made, the la da of that tax being/a - fe 3. 


ee s tax ought equally; to form the rule of deciſion. 
Palmer, in ſupport of the rule to quaſh this order, inſiſted; 185 
this pauper had acquired-a ſettlement, having been charged with 
and having paid his ſhare towards a publick tax: that the caſe of 
the K. v. Carſhalton: was eſſentially different from the preſent: that 


RX 
oh 
[nhabi tan ts 
of © 


Mircnau. 


there it was ſhewn by the column of the rate Who was rated: but 


that it does not here in the ſame way appear who is rated: that 


there the title of the rate was on the /andbolders and inhabitants ;” 


here upon the inbabitants only: that the tenant is the only per- 


ſon who with reſpect to the land muſt be the inhabitant; and 
therefore, coupling the title of the rate with the rate itſelf, that 
it was equivalent to an expreſs rate upon the tenant; that tho! it 
is true that the landlord is in this caſe ſtated to be an inhabitant, 
that circumſtance as to the preſent queſtion muſt have been mere- 
ly accidental; as it cannot be ſuppoled that the property in a pa- 


riſh is generally inhabited or occupied by the landlord; and that 


the deciſion in the above caſe was made with great and declared 
regret, -- That tho' it was commonly ſaid that the tax was a land- 


lord's tax, yet properly ſpeaking, and upon principle, it was not 


ſo: that the rate is a deſignation of the perſon who is the material 


object of the authority of the aſſeſſors, the perſon who is to be called 


upon for payment: chat the intention of the legiſlatore i is to ſub- 
ject the viſible holder of the land: that this, merely becauſe 
in the event it comes out of his pocket, cannot be conſidered, as 
a tax upon the landlord alone: for upon him the poors rate and 
all other rates ultimately fall; as the tenant will give no more for 
land than after all deduQions-it is worth: that from a conſidera- 
tion of the ſevetal clauſes of the land tax act the tenant will clearly 
appear to have been the proper and immediate object of the legiſ- 
lature: that in /. 4. of the annual land tax act, (all which 17 are 


copied from the firſt of the preſent reign, ) the charge is to be made 


upon all perſons having or holding any ſuch meſſuages, lands, &c.” 


[2] now on tenant is the Perſon baving or volaing ; and theſe are 


. ”—Yy — 
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[a] But i in the firſt land tax act, which paſſed June 2. 10. 1 W. & M. c. 20. 4. 
after the words ** having or holding,” were . ** in his, her, or their actual poſſeſſion.” 
Ruffhead's appendix to the ſtatutes, vol. 10. p. 201. Thence J conceive, that from the pe- 
riod of the omiſſion of theſe words (whenſoever that firſt happened, and whatſoever might 
have been the original and previous intention of the legiſlature) it could not have been the 
intention that the tenant ſhould alane be reſponſible for the payment. And that the oo 
b Oo 
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4783 the very terms in which his intereſt is in every leaſeiconveyed to a 


A loeſſee: where there are meſne lords, it is the tenant that muſt be 
_wwſu their repreſentative; for there may be twenty, and then which 
Inhabitants Of them ſhall be rated? And tho'-it is true that by / 5. the 

| 11 5. perſon intitled to a rent charge, &c. is liable to his proportion, 
tet yet that this is by way of contribution, but never nominally ;. that 
he is neither rated or called upon: that the tax always comes from 
the hand of the tenant, how many ſoever or to what degree ſoe- 
ver there may be others intereſted. That upon this view of the 
ſubject the point ſeemed to be clear; but that, if it were only 
doubtful who is rated here, or more cortectly upon whom the 
charge is made, it muſt be taken to be vpon the' tenant; for they are 
the tenant's goods that are liable and his perſon [a] in default of 
goods; and, as to the power given him of deducting out of his 
rent the ſum he ſhould be compelled to advance, that circumſtance 
was not introduced into the act with any view to the public. That 
J. 18. having required the tenant to deduct out of his rent ſo 
*© much as his landlord ſhould and ought to pay and bear, the land- 
lord ought not in this caſe to pay or bear any part; for the caſe finds 
that there is an agreement to the contrary : that, if he is to deduct 
Jo much as the landlord is to bear, the tenant cannot be confidered 
by the legiſlature as paying «together vicariouſly : that the guantum 
of charge, that as againſt the tenant the owner of the land:muſt 
bear, will depend upon the contract between them; and that /. 19. 
the next ſection which impowers the commiſſioners to ſettle dif- 
ferences upon this ſubject between landlord and tenant, is a com- 
pleat anſwer to the objection; that the collector has nothing to do 
with any private agreement and that ſuch could not affect the pa- 
Tiſh: for, tho' the collector may have nothing to do with it, the 
commiſſionets have: that in /, 64., [5] which'refers to the double 
tax impoſed by a former elauſe (/ 60.) upon Roman Catholics, by 


1 
* 


ral underſtanding of mankind to the contrary had ſome better foundation than vague and 
common opinion appears from the caſe of the K. v. the occupiers of St Luke's Hoſpital ; 
in which Lord Mansfield ſays: the land tax differs from the poors tax. The /andlord, who 
receives the rent, is to pay the land tax; but the port tax is payable by the occupiers.” M. 
1 G. 3. 1760, 2 Burr. fo. 1063. | 7. | ; 
la] S. 18. 


. Ie! Vide the caſe of the K. v. the inhabitants of St. Lawrence, Wincheſter, M. 25 G. 3. 
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expreſs words the landlord only is ſubjected to the charge and pay- 
ment, and the tenant is expreſsly diſcharged; conſequently that 
it muſt-have been conſidered by the legiſlature that, without ſuch 
words of charge as well as thoſe of diſcharge of the tenant, the 
tenant in all other caſes was at leaſt equally liable to both. That 
the reaſon, why the landlord's name is now always inſerted in the 
rate, is to afford evidence of his right to vote for knights of the 
ſhire : that by ſtat. 20 G. 3. c. 17. no perſon; ſhall fo vote for any 
lands, which have not been aſſeſſed to the land tax in his name: 
that by this act theſe aſſeſſments are directed to be made in the 
very form now uſed: and that previous to this act it could only 
| have been accidentally that the landlord's name could have been 
introduced, and not with any view to the aſſeſſment or the collec- 
tion of the tax. [a] That it has been holden in mavy caſes, that 
a tenant. may be conſidered as rated, though his name is not ac- 
tually in the rate: that it was ſo in the caſe cited of the K. v. 
Painſiwick; and it: has even been holden that his occupation need 
not be referred to upon the face of the rate: that this was ſo ad- 
judged in the caſe of [5] the K. v. the Inbabitants of Walſall; where 
« late Lowbridge's bouſe” was the only entry: and in the caſe of [c] 


the K. v. tbe Inhabitants of Hec mond wie; where nothing appeared 


upon the rate but the name of widow Preſton, who had been a 
former occupier, - That therefore, (either by inference from the 
reſolution of the court in the caſe of the K. v. Carſhalton, or from 
the reaſoning upon the act itſelf for the purpoſe-of ſhewing that, both 
in general as well as under the agreement with his landlord, the 
tenant was the proper object of the land- tax act) the pauper, the 
tenant, was here ſo rated, as to intitle him to his ſettlement in 
Moredon. i 1 85 + 10 95 
Bond G. on the ſame ſide was ſtopped by the court. 
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M. 24 G. 3. 1783. poſt, fo. | TEES {4 44-08 
[&] M. 18 G. 3+ 1777+ ante p. 35. Which caſe appears to me not to be diſtinguiſhable 
from the preſent ; for there Aon J. with the concurrence of the court ſays, ** the queſtion 
is ſingly, whether the pariſh have taken notice of a man as an inhabitant? And, when 
they take his. money, they muſt know him. The officer's receiving the rate of the tenant 
fixes it, explains what was doubtful. upon the. entry and ſhews notice.” p. 38. And upon 
this principle the judgment of the court appears to have gone in the caſe of the K. v. the 
Inhabitants of Endon, Longſdon and Stanley. Tr. 23 G. 3. 1783. poſt p. 

(e] H. 21 G. 3+ 1781. ante P- 103. i | 


en Vide the caſe of the K. b. the Inhabitants of St. James in Bury St. Edmunds - 
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1783. Tord Mansfield. | ys ta eG; ol» [wr Ra * 509 r. £3 
— ' The queſtion is whether the landlord or tenant is aber per- 
1 cab charged? The aſſeſſment does not ſay who is, but the names 
Inhabitants of both Jandlord and tenant are uſed. The rate alone then is in 
. this caſe no charge upon either, The anſwer to this queſtion 
muſt therefore be gathered from other circumſtances. In the 
firſt place, who ought to be charged? undoubtedly the occupier 
ought. The land it is true is the debtor ; but the rate is point- 
ed at the occupier: ' The 12 55 cannot tell who is the landlord 
or who has a rent charge. It is upon the 'occupier that the officer 
of government takes his remedy; and, though the landlord is di- 
rected to allow the ſum levied out of the rent, the pariſh have 
nothing to do with tranſactions between landlord and peat This 
is a matter between them ; but, for the ſake of the public, 'the 
occupier,” the oſtenſible perſon, is to be conſidered as the perſon 
firſt liable, The next conſideration is, what does the aſſeſſment 
profeſs to be? It profeſſes to be an aſſeſſment on the inhabitants; 
that is the occupiers: the landlord may or may not be an in- 
Hhabitant, the tenant muſt be. Then of whom is it demanded ? 
of the occupier. Who pays it? the occupier, . We may there- - 
fore ſupply from the circumſtances that which is omitted in the 
rate itſelf; and intend here, that which was expreſſed in the caſe 
of the K. v. Magen ; wi 8 which the preſent decifion does not 
interfere. | 
Witlirs J. There are two circumſtances that differ this caſe, from 
that of the K. v. Carſhalton ; ' viz. the title of the rate and the man- 
ner of making it: and the court were there of opinion that the 
landlord was charged upon the face of it. Here where the ex- 
preſſion falls ſhort, and we cannot from the inſtrument itſelf collect 
enough to found our judgment upon, collateral circumſtances 

point out the tenant as the perſon meant to be charged. 
Buller J. In the caſe of the K. v. Carſhalton the court went 
wholly upon the word ** rated,” which followed the word : land- 
„lord“ in the ſame column.” The great doubt here. has ariſen 
from the common phraſe, that the land-tax is a landlord's tax: 
and as between landlord and tenant it certainly is ſo ; but not ſo 
as to the pariſh and the public. As to this point, Mr. Palmer's 
arguments upon the ſeveral clauſes of the act of parliament are un- 
& anſwerable. And if the point were otherwiſe doubtful, I think 
| the title of the rate which is on the“ —— would decide. 
Under 
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ii ging. e | Yo 
alien e 48% Rod: 324 Order of ſeſſions quaſhed, | 
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and order of two juſtices, affirmed, 
Lord Commiſſioner Aſbburſt was abſent. 3 


Rex v. Juſtices of Huntingdonſhire. 
n. ien 433 12% ine ne TT J 8. | 

P ON a removal of a pauper by an order of two Juſtices, 
1 the 0 of appeal to the quarter ſeſſions was ſerved upon 
a Sunday: had the appellants deferred the ſervice of their notice 
till another day, they would not have been in time to have given, 


undet the practice eſtabliſhed: in that court, reaſonable [a] notice 
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la] The two ſtatutes that relate to this ſubject are 13 & 14 Car. 2. & 9 G, The firſt 
enacts, that all ſuch perſons who think themſelyes aggrieved by any ſuch judgment of 
the ſaid two juſtices, may appeal to the juſtices of the peace of the ſaid county at their next 
quarter ſeſſions,” who are hereby required to do them juſtice according to the merits of 
* their cauſe.” c. 12. f. 2: The other, that “ no appeal from any order of removal, Wc. 
© ſhall be proceeded upon, unleſs reaſonable notice be given by the churchwardens or overſeers 
Hof the poor of ſuch pariſh or place, who ſhall make ſuch appeal, unto the churchwardens 
or overſeers of the poor of ſuch pariſh'or place, from which ſuch poor perſon or per- 
«« ſons ſhall be removed; the rea Fablenels of which notice ſhall be determined by the 
«« juſtices of the peace At the quarter ſeſhons, to which the appeal is made; and if it ſhall 
<« appear to them that reaſonable time of notice, was not given, then they ſhall adjourn the 
- — appeal to = next quarter ſeſſions, and then and there finally hear and determine the 
CE «ö ²ĩ nm nn | | 1 
A Mandi has frequently been directed to the ſeſſions to receive and enter appeals at the 
next ſeſſions after the removal, although no notice of appeal has been given, It was fo 
done without oppoſition upon the motion of Mr, Kenyon in the caſe of the K. v. the Juſtices 
of Worceſterſhire, E. 16 G. 3.1776: and this point has generally been conſidered as ſo perfectly 
clear, that no oppoſition has been attempted. But in the caſe of the K. v. the Juſtices of 
Glonceſterſhire, E, 19 G. 3: 1779, Doug]. 182. this application was oppoſed by Mr. Dun- 
ning and on that occaſion Lord Mansfield ſaid, <* the notice directed to be given by ſt, 
9 G, does not go to the receiving, but the hearing, of the appeal.” Previous indeed to 


this ſtatute a retard to a Mandamus by the ſeſſions, that an appeal was diſmiſſed for want 


of that notice which was by their practice on all occaſions required (though it was objected, 
that they ſhould have adjourned it) appears to have been allowed: but the court there con- 
ſidered it merely as a point of practice; of which they ſay the ſeſſions, in the ſame manner 
as all other courts, are the moſt proper judges Tr. 6 G. anonymous. 1 Str, 315. But 
now, this ſtatute requires that if reaſonable notice, i e. notice under their practice, cannot be 
given, then they ſhall adjourn, and at the next ſeſſions finally hear and determine. Yet 
with ſo much rigour has the old rule, ever ſince the ſt. of 9 G. been adhered to at the 
quarter ſeſſions, that even an impoſſibility or at moſt a bare poſſibility of complying Ro 
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are bound to 
receive an ap- 
peal to an or- 
der of remov- 
al, although 
no notice has 


Eaſter Termixz n 


to the eee _ ws Wem dere Air the rn ef the 
WEE be +) . 
Phe court of quarter eons (beiog of. 2 that the: arty 
if ices of aggrieved was not at any rate or for any purpoſe intitled to a ap- 
ont. 5G- peal, unleſs the preſcribed notice had previouſly been given to the 
n reſpondents; and alſo that, a ſervice of a notice upon a Sunday not 
being a legal ſervice [a] there had not in point of law deen any 
notice) refuſed to hear, adjourn or enter the appeal. 
Mingay, who had obtained a rule to ſhe cauſe why a Mandanius 
ſhould not iſſue, directing the Juſtices to receive and hear the _ | 
_ | 19 . no Wuala pat es. err e ar rage 7405 * W.99 : 
_ | mat rann ken Rule abſolute.” 
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has not with them been OR an ets and that very Ae x Jet; 3.1783. The 
K. v. Juſtices of the Eaſt Riding of Yorkſhire, Doug]. 183, But under the circumſtances 
of that caſe the court of King's Bench were of opinion, that it was hardly poſſible that the 
appeal could have been then entered in time; becauſe by the rules of. all courts it is neceſ- 

ary, that ſuch entry ſhall be made either before they fit, or at a certain hour of the day 
on which they fit : and accordingly a mandamus in that caſe went. | 

Though it may not be very eaſy to account upon what principle it was that the Juſtices, | 

after the ſt. of 9 G. ſtill adhered to their former rule, it was yet, in caſes where after a re- 
moval there had been time to give notice and that notice was not given, very generally 
the practice at the quarter ſeſſions not to receive an appeal; unleſs the delay was accounted 
for and the cauſe verified by affidavit. As under this ſtatute the appeal muſt at all events 
afterwards be heard, to require a notice or an affidavit was to throw an expence very un- 
neceſſarily and uſeleſsly upon the appellant :, and, as the appellant is the party with whom 
the pauper remains, and upon whom principally the expence of his maintenance falls, it is 
in his own wrong that the delay is created ; for though the quantum of the allowance for 
maintenance, provided it does not exceed the expenditure, is arbitrary in the ſeſſions, it is 
r rare that that allowance is very liberal or in proportion to the expenditure. 
1 [a] Vide ft. 29 Car. 2. c. 7. ſ. 6. which enacts, that no writ, proce/+, warrant, __ 
[ Oc. ſhall be ſerved or executed upon the Lord's day 3; but that the Arn of be add 

ſhall be void to all intents and a whatſoever, | | 
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TW? „ mann of Tenne Lower End. f 
Nine * WQ O Juſtices by an order remove Bd Holt, Sarah, his 
ac wife and their four children, from the townſhip of Brougb- 


3 | child by the fon in the county of Lancaſter to the townſhip, of Tortington Lower 
by Giretion of End in the ſame county, The ſeflions on e confirm, 6s 


his father in 
a friend's Order, and ſtate the following caſe : e \ 
houſe for the ; 
purpoſe of his ſupport, is not, if he occaſionally viſits his father's houſe as. his. home, ſuch an n as 
will upon the principle of abandonment, be conſidered an emancipation, and thereby prevent his following 
his father's ſettlement. The age of nurture has no relation to the doctrine of emancipation. Th 
at 
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That the pauper, Edward: Holt, is the ſon of Thomas Holt; 1783. 
who at the time of the pauper's birth was ſettled in the town- 
ſhip of Tattingtan Lower End. When the pauper was ſeven 8 
years old his mother died; and he and his father went to live lahabitantsof 
with the paupet's uncle, Edward Halt, in the townſbip of Pil Torrine- 
kington in the ſame county: the father boarded; but the uncle . 
out of. charity to his brother, the pauper's father, who had four 
other yaung children and in order to keep him off the 
town, coat the pauper and provided for him meat, drink, lodging 
and cloaths: in about eighteen months the father went to reſide 
in Raichiffe, a townſhip: adjoining} to Pilkington; but the pauper 
continued; with his anele till he was ten years old: about which 
time the pauper and his uncle's wife (the uncle being from home) 
having a quarrel in which ſhe beat him, be went to bis father's 
houſe and ſtaid there about a fortnight; but the father not having 
a loom to accommodate him as a weaver, defired bim to return to 
his uncle: he accordingly. did return, and the uncle taught him 
to weaye in the day, and ſent him to ſchool in the evenings: the 
undle provided him with meat and cloaths, and received the mo- 
ney he earned; the pauper ſtaid with the uncle on theſe terms 
until he was ſixteen years of age; but, from his firſt going to his 
uncle to that time, he now and then went to ſee his father at a 
holiday time or ſo; and one Chrifmas he ſtaid all night, and did 
ſo on other nights. When the pauper was fourteen years old, his 
father, came into the townſhip of Pilkingion and gained a new ſet- 
tlement thete by renting a tenement of 15. a year: the pauper 
conſidered his father's houſe as his proper home, | becauſe he was 
his father; and that he could hate gone to him when he pleaſed, 
and his father would have received him. The father thought 
himſelf obliged to provide for the pauper, whenever the unole 
turned him away: and, when the pauper was ſixteen years of age, 
having been ſtruck hy his uncle, he told him he would leave him and 
return bome ta bis father: the uncle ſaid he might; upon which be 
went to his father, and told him the circumſtances. The father 
ſaid, he was like to take him in, and did neceive bim as part of bis 
Jamily the father Was then beginning to get his hay; the pauper 
has gh him, as one of the family, and aſſiſted him in making 

ay until it was got in, which was about a week; and expected 
to have lived with him endway: but, when the hay was got in, 
the father told the pauper he had no looms to accommodate him 
as a Weaver, and defired bim to return to his uncle, and ſee if be 
N 5 IC 17 yl N would 
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vpe leturged: and agteed with bis 
uncle to work for himſelf, and pay for his Board. And it dbes not 
appear to the court of quatter ſeſſions, that the pauper ever returned 


Inhabitantsof ło his father. Some time after the pauper s laſt return to his uncle, 
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Settlement 


At Broughton, 


the pauper having. taken 2 5. 6. or 4 greater ſym; of his uncle, 
the paoper's father gave the pauper's ubele 2 469. as amends for 
the ſame: the payper has done no act whatever to gain a fettle- 
ment in his own tight: the father ſays, if the unele had gone to 
live at a great diſtance from him, he would not _ ſuffered the 
pr! eh have gone with him N E le 
Frarnley ſhewed cauſe in ſuppott of theſe orders! 3 * contend: | 
6d, that on theſe facts the pauper could not be'copfidered as part 
of his father's family at the time the father hbed on the farm at 
Pilkington : that he was compleatly ſeparated from that family: 
that, not having in nine years been abſent more than three weeks 
from his uncle's houſe, it muſt be taken that he was domeſticated 
there: that he alſo went it was true 6ceafionally. to his father's 
for a ſhort ſpace of time, as he might have done to à friend; but 
that ſuch viſits afforded no ſort of evidence where was this: home : 
and that he was able to maintain himſelt, and did ſo. That upon 
the principle laid down in all the authorities upon the ſubject of 
derivative ſettlements, he muſt be conſidered as emancipated 7 Pat 
the preſumption” of law that all perſons were conſtructively par 
of their parents family continued no longer than their age of 4 
ture: that this is the only principle known to the law upon the 
ſubject; and that to this Lord Raymond points in the caſe of Le! 
the pariſhes of Eaftwoodbey in com Hants and Weſftwoodbey in com 
Berks : that emancipation does not at all depend upon matrimo- 
ny, becoming an adult, or a houſekeeper; but whether after their 
ſeventh year the child is a hond fe member of his parents family? 
that the only proper and legal enquiry in ſuch cafes is into the 
nature, character and (circumſtances of the child's abſence: that 
in the caſe cited, as well as that of [&] the pariſhes of Str. Michael 
Coflany in Norwich and Sr. Matthews in Ipſiwich, though the fact of 
marriage was expreſsly ſtated in each of ther, that eircumſtance does 
not appear to have been touched or notieed at the bar, or upon the 
bench: that it was the e ed) time oney that was inſiſted Lare 
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and that that circumſtance had undergone much diſcuſſion. That in a 178 3. 
late caſe, that of Ca] the K. v, 7he Inbobitants of Hahfax, the pauper —— 
led a rambling and vagabond life and had never had a fixed place — 2 
of reſidence, or. a home any where but in his father's houſe, where Inhabitantsof 
-be kept his cloaths ; and that here. on the contrary the pauper Torrine- 
- had fixed reſidence for years under the roof of his uncle, Who N 
as the, caſt ſtates, cut bim and he was conſidered as much one of a 
that family as any one that belonged to it. That in the caſe of 
(Le] the K. v. tbe Inhabitants of Walpole St. Peter's, the pauper was 
a minor and had never acquired any ſertlement ; and yet the court 
1 that he was emancipate. h e 200 
Coatell, in ſuppo 3 the rule to quaſh theſe orders, infiſted; ' 
that there exiſted no ſuch imaginary rule reſpecting emancipation, 
as had heen zttempted to be ſupported on the other fide: that 
nothing was more clearly eſtabliſhed, than that upon marriage a 
man ceaſes to be part of, his. father's family: that the law. was fo 
laid down in the caſe cited of the K. v. Halifax , which recog- 
niged the caſe of ſel the K. v. the Inhabitants of Bug den, in which it 
had been ſo adjudged : that the 141 gited of the K. x v. Walpole St. Pe- 
teris turned fd} uponſthe pauper's, having eyliſted himſelf for 2 1 65 
dier, and that that alſo was the caſe 12 4 married man. That it was 
deciſive in the preſent caſe, that the. ther had always received the 
Pauper expreſtiy upon the footing of obligation and that be had 
dont n more thao.accept for the time (add whether that was RE 
orſhort was perfectly immaterial ) the good offices of. à near relation, ooh. is 
he hac better Abilitythan bimſelt, in affording the boy that pro- 
tection, which he, was himſelf aa and, legally. bound to find. 
Lord 'Mangfelds) 11; fl dt do tn | 
The pauper conſidered: himſelf: ag wo .of 1 family, and 
Abe father gonſidered him in f 3 5 en * acquires 
a ſetilgment, he aaquires it for hi 75 (rod is famyly..:T 1751 is 8 
- realon|to ſay this boy Was not part of A FAR ther” 8. tle. be uncle 
Was under no obligation 0. 1003, th 55 or. e or to 12 him 
an hour; and thę hey in point gf fact gn, every diſagreement, went 
bene fibers bas n e e a eee 
bound to do. I ſee no ground for conlidering:this an emancipation. 


Ale and Bar, Failices; concurring}! 1111 Rule abfolurs. and 
I Lord Comthifficner 'Aſhburſt was 1 1 (£9 both orders -quaſhed. 
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[4] See a note upon this a in the K. v. the Inhabitants of * H. 25 G. LL 
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If there is an wi 0 7 aftieek by ab order remove Famts Brgljb ad Mar- | 
| eng, 1 gar, his wife, from the townſhip of Neuburn in the 


ing for a year riſh of Newburn in the county of Nortbumberlunu to the towntihip of 
4 oy, days Togo i in the pariſh of Lunabeſtei in the county of Durbum. The 


vals through- ſeſſions on appeal*confirm the order and ſtate the following vale: - 
out the year in any number of pariſhes; wherever the Taft Jay's inHabitancy Niall happen to be, ſuch will 


connect with any prior inhabitancy in the courſe of the year; oy * ti oathond the -year the e 


will there amount to forty, in that place the ſettlement attaches. 3 FE 


That James Engliſh at Argent ge vemg then un Annen ied 
perſon, not having child or children, Wis hired by Mefirs. I. 
Ham Newton and Somut)] Newton: is a'collier;”t6 Terve theth for one 

year from thenceforth': that Kyo and Feen "tire" two ſeparate 
townſhips in the patiſh 6f'Lancbeſter, and tadtein their OWN re- 
ſpectſoe dor. That he entefed into the ferviee äcesrdingly, und 
ſerved oüt the whole peur: that he refdedlat Db hen He ws To 

bired, an continued” there tin the May day FoliewWing, and then 

te 1 : that about Foutteen Guys äftet His tnarriage De took 

2 Cottage in the Taid töwpſht ip bf Tvrfon, ieh ie nor fur diſtant 

from . and withbut the privity Vf nis mnuſter removed either 

| mM "Kyo with his wife, Where they continued wbove forty: 
Sertlement and Until abbut Fourteen: Yays' preceding ene ita ef this er- 
98 dier aid then they reththed t MM. 
Leb, Sollicitor General, mewed cabſe in 

and cogtended, that à ſettlemelft by fervice 

place, in which the ſervant inhabits the laſt forty days öf ehe year 

in ſuch 4 Eapacity*th which. it is Tegally*eompetent to hic tte ac- 

Frog a feftfennent : that it is" folly fettſed J här, ee 


aper is öngle (ang chene erp dle) de "tHe dene et went 

off ſervice, marriage durivg auh part of that annual ſe "ny 
will not take "away bis capacity: that eu nan may acquite'ss mant 
ſettlements as there are fbfty days in the year; but that the law 
and the ſenfe is, that they uſt föltev/ een other m an unbroken 


Sk OS re 


"FA "without interroptſon or inter eee eee 
Buller J. Bat during the forty, eds (in what manner ſoeverithey 
ought to be ee in ich the nner its TH” 


* 1 "I. a = I-41 
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[4] Vide the caſo of Us Ko. the inbabltams of Sh. Ges nl, n 180 G. 3 
1778. ante p. 4 n 217537; X 
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 +without the conſeat of his mater, was he of was he not [a] te- 


- 
= 


- moveable? /; +451!) kent Keie 
Tee. A hired ſervant is not remov 
it will often ha 
ed where the maſter reſides; and the juſtices have no power to 
diflolve MORE 22730) tt ot ow anne LO Tp EIN 

ils J. But in the caſe of a ſervant, working in a coal-pit, 


eable during his ſervice :. and 


which is the preſent caſe, ſuch ſervant may be in the ſervice of 


his maſter: here it does not appear that the pauper was at the 
time in his ſervice; [4] and the caſe expreſsly finds that the te- 
ſidence in Iueſton Was without even the privity of his maſter. 

ihn q. in ſupport of the rule to quaſh-theſe orders, inſiſted; 
that, as a ſettlement cannot be acquired by ſervice till the year is 
fully compleated, the pauper, when be quitted Iveſten, could nat 
Have acquired a ſettlement t that it was yet, it was then, uncer- 
tain whether he ever would and that the conſtruction of the act of 
Parliament was, that if there is an inhabitaney of forty days at any 
intervals thro | 
ver the laſt days inhabitancy; ſhall happen to be, ſuch will connect 
with any prior inhabitancy :in the courſe of the year ; ang if 
throughout the year thewhole Will there amount to forty, in that 
Place the ſstilemest attaches, That this was ſo ſettled in the caſe 


of [eÞthe . v. the Inhabitants o Loweſs.;.and that the principle of 


that deciſion had been confirmed in the caſe of [d] the K. v. the In- 
babitants of Hulland. That that caſe differs from the preſent only in 
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* 
la] Even if a ſervant becomes Ghar eable, "this int ſeems to have been left as a matter 
of Jome doubt by Lee Ch. J. in giv 59 57 adpment in the caſe of the K. v. the inhabitants 

of Firtlemorth, Mis G. 274, His werds are, as reported by Sir James. Burrow : 

It was ſaid, that even ſervants (this was the caſe of a certificated man holding an,office] 
were removable during their ſervice; but no caſe has been cited to prove that ſervants are 
<© fo: and T ſhould very much doubt It.“ Settl. Caf. fo. 240. As given by Mr, Bott, his 

wonds are, and af a ſeryant ſnould become chargeable to a pariſh, I think he might be re- 
„ moved.” fo. 342. 8. C. But it ſhould feem tharif a ſervant, during his term, though 
at a time when he is not performing any actual fervice for his maſter and without his pri- 
vity, inhabits 'a' pariſh and by ſuch an inhabitancy would acquire à ſeiilement (and this ap 

Pears to have been ſo adjudged in the caſe of the K. v. the Inhabitants of Hedſor. Tr. 

18 G. 3. 2 ante p. 51. and recognized in the caſe of the K. v. the Inhabitants of 

g 8 H. 21 G. 3. 1787. ante p. 10%.) I ſhould conceive he muſt a fortiori he ir- 

ln che R. v. Hedſor this view' of the ſubject was indeed raiſed, but touched very 

Nightly at the bar; neither did the court enter into any particulars in giving their judg- 

ment: And, without adverting to the authority, the principle ſeems here to have induced 

the court to 4 erent eee, c 


1E. 8.3. 776. Burr. Sert], Caf. 825. | 
1 Fr Pp 2 | this 
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Pen chat the ſervies cannot, as Here, be perform- 1,077 , 


Iss rox. 


ughout the year in any number of pariſhes, where- 


290 Faſter Termng Geb. 3 
1783. this circiimiflanee, chat there dee pot chete 'fotty: V days ſucce ſſve | 


— ſervice in either pariſh z and this the law ſays 92 need not be: 
" RR that as it could not be controverted, that, till the yehr was com- 
| Trhabitantsof pleated; a ſettlement by ſet vice could bt: poſſibly; be perfected ; it 
 Ivesrov. Was abſurd, and tas conttary to reaſon as tb Ae eee to ſay, 
that while the pauper was for the fourteen days preceding tlie * 
piration of the term inhabiting in Xr, he was acquiriäg a ſettle- 

ment in another place. To be ſure his marriage after the com- 

mence ment of his contract could be no _ to his acquiringa. ſet» 
rlement any where. ORD eee e in eie 210 Bt t 

_ Wilks }. e JUGOIEN an ani ny 5nd bit. 
Independent of authorities; the role, as it is ee alan in the 

K. v. Hulland, ſeems to me to be agreeable to the gonſtruction 

of the act of parliament; for the ſervice is not conſummate till 

the laſt day : the ſervant ſhall - therefore be ſettled in the place 

where he ſerved, when it was fo compleated. This caſe ig i milar 

in principle to that of Hulland; and pteciſely that of Bu⁰νν,! We 

have laid down the rule and nothing üs offeted to impeach it; and 

we are all of opinion, that it ought to be adhered to Ei 013-129 

Lord Mansfield and Buller, J. concurring,” ai 1089” vas che 

Lord U en ee Wes äblente | 1629 207 thbodyuond3 


| ere 220 ine abſolute; atid both 
| {39% 1307, ee \ lent LL IA! Order qnaſlied. {© 
. * | 1:5 alto: 4 
* 14) - 81 
8 ll And his þ point A to > have been ; confdergd ö bs folly cel in | the caſe of of. (7 


kd v. „ Inhabitants of Great Beckham Li 

<1) F-34237! ib ob WE.) 26 G. 3. We 2 x wry, | HEN: [558 
kb 0 Juſtices remove amel Longburſt, Nancy; his wife 
« and their ſon from the pariſh of Great Bookbam in the 


county of Surrey to the pariſh of-Fercham in the ſame county. 
The ſeſſions on appeal adjudged the ferthement' to be at Great 

« Bookbam, quaſhed the order and ftated-the following: caſe:". 

pat the pauper, James Long ban, was born in the pariſh of 
cc mi Clandon in the county of Surrey. That at Michaelmas 1 784 

„ he was hired a yearly ſervant to Martin Richmond of the pariſh 

of Fetcham, farmer, at the yearly wages of 7/:: that he een. the 
« year out: that he was ſingle. when hired ; but married the 

January afterwards : that he reſided forty: days in the pariſh. of 

« Fetcham during his ſervice and before his marriage: but after 
« his marriage he took a | houſe | in Great Bookham, and ſlept con- 
2 8 q 71” ««-ſtantly 


* 


Eaſter Term ag Geo- 3. 


« ſtantly with his wife in the pariſh of Great. Bookbam during «the. 1783.. 

*« remainder of his ſervice, excepting the laſt night of his ſervice; Wee, 

«on which laſt night. he ſlept at N maſter's in the pariſh of AI 

2 F etcham * 2 | | 4 |  Tnhabirautsof 
FFF op i 1 i Pie "Girar © 


ener; n ere Book HAM. 
40 e Bond. 


F Settlement at 
12 | ba \ . Fetcham. © 
Hates And now open the motion of Mr. Palmer, no. 2 being Wedneſday, 
ce ew ras ge Faqs 7 141% err A Fi 6 70 | | Tune 28. 


Hi e een ging ft] 40 0 3 1 FP 
SN on neg tdi HGH x ee Order of ſeſſons, diſcharging . 
eee 6 ae the order of two juſtices, quaſhed. 
4 n Thurſday, 
135 "a caſe ab: an apprentice the fame rule had alſo. bee oblecy- June 22. 
ed. Vide the K. v. the Inhabitants of * Tr. 0 G. 3. 


K 1 Durnford and Fug. or ono E ad 

5 37 þ 9 * p | e l 
OT WOE | Monday, 
we | Ledwith| v. Catebpele ad dee eee May 19. 


4 7 } 2 4 


1 18 was an en — treſpaſe and falſe impriſoiment tried Where a fe- 
before Lord Monsfield at Guiluball. The defendant, who s 76 4 
was one of the matthalmen of the Lord Mayor of London, pleaded ens Bray 9 
„the general iſſue, upon which iſſue was joined. The Jury found conſtable or 
a verdict for the plaintiff with 207. damages. 1041 * 
And now upon motion for a new trial, Lord \ Mansfield reported bona fide and 
the evidence to hive been: That one Smith, / who bad loſt ſome in purſuit of 
linens to a large amount, brought one Stevens to the defendant: * 8 
that Ste dens ſaid, that one Madox had called a coach and put Smitbh's information 
"bale of goods into it at a public houſe: that the plaintiff put his 5 een 
head into the coach: that afterwards the coach ſtopped at another able and pro- 
houſe; and that the plaintiff met it there: that the defendant, bable ground 
ſuſpeQing the plaintiff to have been concerned in the theft from wan ares oh 
the circumſtance of his having been twice ſo ſeen at the coach, an arreſt. 
took the defendant on a Sunday to the plaintiff for the purpoſe of 

having him apprehended: 8 hen they came to him, neither Smith 

or any other perſon charged the plaintiff with a felony : that Smith 

ſaid, I have loſt ſome cloth; but I don't lay that it was he who ſtole 
it: I know nothing of hat ; but ſtolen it was: that defendant, 

wy aſked * plaintiff what authority he had to arreſt him, pro- 


Wn! | duced 


. . hn 
- — — — 2 4. 


5 IS. 
f * ; * 
1 


1783 v 
LY 
Libwirn 


+. wer/us 


ATCAFPOLE,. 


Faſter. Tem 25 Geo. 3 


_ duced'a han ger, and ſaid, . That was his authority:“ that he thes 
did arreſt wt plaintiff, atid took him to the Poultry Compter; 


from whence he was taken the next day before the fitting Alder- 
man and diſcharged. _ | 


Peckham ſhewed cauſe an this rule; and inſiſted; that this 


caſe was very diſtinguiſhable from that of [a] Samuel v. Payne and 


others, upon the authority of which the defendant had ventured 


upon this application: that that caſe had decided no more, than 


that a peace officer is juſtified in making an arreſt without a War- 
rant in all cafes, if a charge of felony is made upon the priſoner; 
that here on the contrary, though both perſons upon whoſe charge 


the defebdant pretended he came to take up the plaintiff were pre- 


ſent, none was made by either; and one of them expreſsly diſ- 
owes the leaſt knowledge of the plaintiff's criminality: and con- 
quently that the defendant's conduct Was as _— as it was vio» 
hen and unbecoming. 
© Adair Serjeant, Recorder of rey and Divers," were in 
ſupport of the rule for a new trial: and Adair admitted, that the 
preſent caſe had been well diſtinguiſhed from that of Samuel v. 
Payne; upon the ground of which, the rule had been obtained: 


but inſiſted, that there was another ground upon which the tule 
might well be ſu pported: : that in the other caſe it had been de- 


cided; that where there is @ direct charge, a conſtable is juſtifia- 
ble, though 0 felony had been committed that here the ground, 
though different, is equally good: for that here there was a felony 
committed and alſo very ph. circumflances of ſuſpicion againſt the 


Plaintiff ſtated to the defendant at the time; and in ſuch a caſe a 


conſtable, acting bona fide, is, without a poſitive charge made, jul- 


tified. in apprehending. And that the defendant acted bana 4 is 
unqueſtionable: he did not even know the plaintiff, and againſt a 
ſtranger he could not entertain malice. Theſe circumſtances were 
therefore, without the warrant of a magiſttate or an expreſs charge, 
a ſufficient authority for the defendant, 4 peace officer z.,as by the 
moſt eſtabliſhed Jaw à private perſon is juſtified in qpprchending 


upon ſuſpicion, [5] if the party nm afterwards n 


have been guilty. 


K ——————— = RO *  Y 3 1 * 4 4 2 ö 
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14 E. 20 G. z. 1780. Doug), 345. | | 
b] Vide 2 Hawk. P. C. new Edit, 1787. tit. arreſts by p private e perſon. 18. 25 121. 


Bullr. 
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- Buller, J. But, if he acts on ſuſpicion, . muſt it not, to as 1783. 
it a juſtification, be a reaſonable ground of ſuſpicion in his“ own — 
mind and [a] within his own knowledge, and not merely the in- 9 ® 
formation of others; for, if it is not ſo, he takes upon himſelf to Carcurors, 
judge of the evidence of others; when be e to 8⁰ fe a ma- 


Bitrate who is the proper judge. 


Lord Mansfield. el bp bing lan ie 
How ate felons in general taken up? „eee deſcriptions of | 5 x 
than circulated in hand bills. The defendant here might be in- ' | 


duced:to ſuſpect from what had been laid before him. 
Davenport ioſiſted, that as this tranſaction paſſed upon a Sunday, 
it was | offible to have 9 980 the matter to a magiſtrate, as 
there is no ſitting alderman on that [+] day: and that, if on tie 
day poace officers could not on that account act at the ſuggeſtion 
of others in caſes, of ſtrong probability, numberleſs felons muſt 
_ elude the hands of juſtice: and he cited [e] H. P. C., where it is 
ſaid, that in many caſes of arreſts the conſtable may execute his 
office upon information and requeſt of others that ſuſpect and 
« chatge the offenders, nay though it be but with ſuſpicion ler =" 
and inſiſted, that in the preſent caſe it could not be ſaid, that the 
defendant had acted upon a mere cauſeleſs ſuſpicion or ſuch as had 
not a. probable foundation, 
dies now cited [4] Statuta civitatis Lond. en Thich: the 
na was eh as ri applicable, - TRS eine e vo 


2 ** 
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1e 1 P. CC. 18. p. 121. ls arreſts by public en. C. 11. 90132. 
[4] Ir appears from the ſtate of facts in the caſe cited of Samuel v. Payne; that from * 


this circumttance the ae been committed 1 1 a ene, was not $6644 bien | | 
ed till the Monday. | 1944 pred 1 


2. 8 

7 The words of the Ratute are, «Le Rey de veut ba pes de cites ehe bien 118 entre 

* ftutez gents ad entendu qe ces diſtz articles ne ſont poynt tenuz ne eſtre ne poent pur 8 
© ceo qe ſes mynyſtres ſovent ou ceſte e enquerelez e grevement punyz devant les ayotours 
«« des pleyntes e ailliours en ſa court pur enpriſonementz e altres punyſſementz de meffeſours 
e de ſuſpecionous de mal pur ceo qe il ne eurent de Rey garaunt a ceo fere dont les diſtz 
_ © mynyſtres duceſte e ſunt meyns oſez a chaſtier e punir les treſpaſſours e par tant ſei 
abandiſſent de meffere e donna as altres enſaumple de mauveyſte a grant peril de la citee 
«a grant nurture des meffeſours veut e comande qe deſormes nul de ſes -myn;ftres ſeit enquerele 
"*devant ſes auditours des pleintes ne aillours tn'ſatourt pur nid enpriſanement ou al:ce puny//ement 
« Je meffe ours ou Juſpecionous de mal fi ens ne ſeit qe mynyſtre le face pan aperte malice e ſa propre 
ven aluce ou par venjaunce de autre e par malice le protrire e ne-mys pur la garde d ſa pes. 
E le Rey ceſtes purveaunces e ajouſtementz veut qe en lavant dite citee ſeint bien e 


_ «« ſauvement gardez pur fa pez meyntenir ove. les amendementz quant il li plerra mettre | x 
* "Pre pe iſt on fa _— 13 ar 1. 11755 5. rr irt Ron to the Statutes, fo. 13. 8 
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miniſters of juſtice ; and it then proceeds, thet they ſhall not be 
liable, Sc. for apprehending or impriſoning pirſons ſuſpected of 
felony, unleſs malice ſhall be 8 18 88 But * court hardly ſeem- 


. Ed to notice it [AJ]. 


Pectbam now inſiſted, that, even in ths ie ih which the 4 
tion was placed by the argument on the other fide} if miniſterial 
officers might in theſe caſes at their riſque exerciſe a diſcretion, the. 
jury, who were the proper judges of the fact of intent and malice, 
had pronounced that there was here no juſt cauſe of detainer. 

Buller, J. This is a queſtion of conſequence, and will require 
ſome confideration. 1 think, that, if we were to ſay that a con- 
ſtable is juſtifiable in this cafe, we ſhould go the length of ſaying, 
that he is to ſome purpoſes . a judicial officer; which is going far- 
ther than bas ever yet been adjudged. [5] It would be to allow a 
conſtable to examine witneſſes, act upon their teſtimony though 
he cannot adminiſter an oath, and judicially to conclude, -whether 
there is or is not a reaſonable ground of ſuſpicion ; and this might 
be attended with danger. Where a poſitive charge is made, the 
party making it is obliged to follow it up with a proſecution, or 
is himſelt liable to an action. In ſuch cafe the conſtable is merely 


miniſterial and bound to take the party up'and carry him before a 
magiſtrate. The magiſtrate muſt then examine into. the matter 


1 


upon oath, which the conſtable cannot do. 

Willes, J. A felony is committed. The: priſoner looked into 
the coach, where the ſtolen goods were depoſited at the time, and 
afterwards met the coach, where it ſtopt. Then called upon as 
the-conſtable was to act and under ſuch: ſtrong circumſtances of 
ſuſpicion, I think-it became his duty ſo to act; and that chere 
* to be a new trial. BE C IEA 

Lord Mangſie let. (th 

The firſt queſtion is, whether a \ feleny | has been committed! or 
act! And then the fundamental dittinclien is, that, if a felony has 


3 
7 * 
. 


actually been committed, a private perſon may as well as a peace 


officer arreſt: if not, the queſtion always turns upon this, was 


the arreſt bona fide ; was the act done fairly and in purſvit of an 


offender, or Ki page or lite and ill wall f Enn a high 8. 1085 


. . * FFI * «a * 
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La] Probably, bevel a fact was in 1 proof, from which the jury might have inferred 


- malice ; and therefore the proviſions of the ſtatute could not have carried the point farther 
in favour of the defendant than the court were diſpoſed to do upon the general Iaw. 


. [4] Vide the caſe of the K. v. the Inhabitants of Hope Manſel, in this term, ante 
p. 252, and the K. v. Stubbs and others. E. 28 G. "9 1788. Durnford and Eaſt, 2 395+ 
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bery being committed, an alarm ſpread and particulars eireulated, 1783. 
and in the caſe of crimes ſtill more ſerious, upon notice given to all 
the ſea ports, it would be a terrible thing, if under probable cauſe 1 
an arreſt could not be made: and felons uſually are taken up upon Carcurort. 
deſcriptions in advertiſements. Many an innocent man has and 
may be taken up upon ſuch ſuſpicion : but the miſchief and in- 
convenience to the public in this point of view is comparatively 
nothing. uy tv 01 | "WET | | 
It is of great conſequence to the police of the country. I think 
there ſhould be a new trial. = 
Per Lord Mansfield and Wiles ]. | +0 
| PIN nei io 291364 | Rule abſolute, 


The new trial came on at the ſittings after this term, when a 
verdict was found for the defendant. FF. 


Gor PER H. on behalf of Richard Horner and two others, Upon appli- 
4 who had been removed by habeas corpus from Exeter gaol, che cut na. 
9 1 g w war OD e court re- 
moved that they might be admitted to bail. aauires to ſee 
4 a eee . fi the depoſi- 
tions; and will from thence, if they ſee juſt, cauſe, without regarding the regularity or irregularity 
of the commitment, diſcharge, bail, or detain the priſoner, | 


The commitment ſtated, that the priſoners were charged 1 with To obtain 
* defrauding and robbing Jobn Cunnett of Dunsford, yeoman, at Property 4 
% Crediton in the county of De bon, under divers falſe pretences of under à pre 


under a pre- 
the ſam of nineteen guineas in gold and a ten pound Bank of — 
England bill; and that they were committed by a magiſtrate NN 
of that county to the county gaol © until the next general gaol de- but this in- 

% livery for the ſaid county, or until they ſhall be thence delivered tent, the ani- 


„% by due courſe of law.” Ts e e 1 
Upon the information taken before the magiſtrate it appeared, be eſtabliſhed 


that they decoyed the proſecutor into a public houſe, and had there by the jury, 
obtained the money of him for the purpoſe of playing at cards; e 
and after having prevailed upon him once to cut the cards for one quence can 
of them (though be poſitively ſwore that he had not engaged in alt. 

play on his own account) under pretence of his having loſt the 


Qq money 
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money to one of the confederates, uy: debe u it off the able and 
went away with it. 

- Atd-Cowper H. now coptbiitied; that the charge; as ated i in the 
commitment, being ſhort of a charge of felony and amounting to 


"a miſdemeanor only, the Wr were intitled to be H ev 


8 upon bail. 


 Comper T. oppoſed this application ; 405 inhſted, hat! if enough 
appeared upon the depoſitions [a] to ſatisfy the court that a felony 
had been committed, they would not ſuffer the public to be de- 
prived of the benefit of the example, becauſe there might be a de- 
fect in the form of the warrant: that whether the offence charged 
was or was not a felony, might be a matter of ſome AE but 
that caſes of this nature had been often ſo conſidered. 

Buller, ]. | F 

Similar caſes have often been ultimately fo confidered-: but in 
caſes of this ſort the courſe has always been to leave it to the jury 
to determine, quo animo the money was obtained; and if they 
ſhould think that it was obtained upon a pre- concerted plan to rob 
the proſecutor of his money, that it would in ſuch caſe be felony : 
Upon this principle at the Old Baily a man was proſecuted for fe- 
lony, who had obtained money by dropping a ring, wrapped up 
in a bill or receipt, purporting that the ring had coſt fourſcore 
pounds, when in fact it was worth little or nothing: and upon this 
indictment the man was [5] convicted. The court in ſuch a caſe 
never form any judgment whether the facts amount to felony or 
not; but merely whether enough is charged to zofify a detainer of 
the priſoner and put him upon his trial. 

Per Milles and Buller, Juſtices, | 

The practice of this court is, and upon reference to the offiters 


of the crown-office we find it to have been long {c] eſtabliſhed, 


that, even if the commitment were regular, the court would look 


— 
| * 
* * 


FT 7 Vide the caſe of the K. v. William Clarke Eſq; M. 18 G. 2. 2 Str. 1216. 

15] And afterwards in 1785 fo determined by nine Judges. 1 Hawk. P. C. new Edit. 
1787. tit. Simple Larceny. Note p. 135. 

[c] So in a caſe where the party was clearly intitled to be bailed (being brought up on 


an habeas corpus, and the return ſet forth the warrant of commitment, in which the cauſe 


alledged was a /u/picion of having feloniouſly killed one F. Lied) Lord Mansfield ſaid, 


a man committed on ſuſpicion only has a right to be bailed on the habeas corpus act; but 


e then there thould be the depoſitions taken before the Coroner produced, without which 
een dourt does not bail.” Rex v. Gregory. H. 11 G. 3. 1771. 


into 
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into the depoſitions to ſee if there were a ſafficient "IP laid to 1783. 
detain the party in cuſtody; and, if there were not, would bai 
him: and ſo if the warrant of commitment were irregular, and a . 
ſerious offence ſhe wn to have been committed, they would not diſ- Hozxen 
charge or bail the priſoner, without firſt looking into the depoſi-—„ . 
tions to ſee whether there was ſufficient evidence to detain him i in 


cuſtody: 


Motion denied. 
Lerd Mansfield and Lord Commiſſioner Aſthurſt were abſent. 


if Rex v. Pickerſgill & al'. wo 
* VENPORT moved for a rule to ſhew cauſe, why the A return to 
return to a certiorari, to remove an indictment of the de- ee 
fendant at the quarter ſeſſions of the county of Middleſex for W ſeal. 
fraud and conſpiracy, ſhould, not be quaſhed. . 
I be form in which the. writ ran was, To our juſtices of Oyer 
e and Terminer, Sc. That 18 0 or one of you do ſend under your 
«« ſeals, or tbe ſcalt of one of you,” &c. 
And now. he contended, that the return not having been made 
- in compliance with the CHIPS. of the writ, as not being under 
ſeal, could not be ſupported. 
Mergan oppoſed this. application, and inſiſted ; that it was not 
neceſſary, and was not uſual in writs of enquiry, where it is 
ſo directed: and he appealed for this fact to the under - ſheriff of 
the city of London, then in court, who confirmed him. 
Buller, J. 
It bas been uſual. not to return coroner s. 1 under 
ſeal. 
Davenport ** ſome conſideration, withdrew his motion. 


r 
6 — 
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18 In the caſe of the K. v. Atkinſon Eſa; May 10, 1785 this was one of the errors 
aigned before the Houſe of Lords ; ; but was abandoned upon the argument. 
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2 , XK. v. Inhabitants of Winterſett. 
/ woty; Hen 4 
Upon are- NW O, Juſtices by an order remove George Challenger from 


 Fulal by the... 1 the townſhip gf Minterſett in the Welt Riding of the coun- 


to receive a ty of York to the townſhip of Stainburgb in the fame riding. 
hired ſervant, The ſeſſions on appeal adjudged the ſettlement to be in Winter- 
weben felt, quaſhed the order, and ſtated the following caſe: | 


prevented 


from entering. 2 | | E <2. 4d . 3 
into the ſervice for the firſt month by illneſs, and the ſervant's mother ſaying in his preſence, that the 


guantum of wages ſhould be left to the maſter and miſtreſs, if any abatement is made in conſequence, 
it is no ſettlement. | | | 


Abſence 4 That about three years ago the pauper was hired at Barnſley ſta- 

any pete is tutes, which are held a few days before Martinmas, to Thomas Ound/- 

purged by worth of the townſhip of Starzburgh for one year, received 15. for 
Jas ze his Godſpenny, and was to have three guineas for his wages: that 

A nafteris that very night of the hiring the pauper yell il and continued fick 

bound to ſup- and unable to go, and did not go into bis ſervice till a month after 

2 41 Martinmas; when the pauper and his mother went to the maſter's 

period of his houſe, who being from home they were ſhewn to his wife; who 

ficknel, complained that the pauper had not come to his fervice according 

to the agreement, and rherefore refuſed to receive bim: whereupon 

the pauper's mother ſaid, ** be mt fall into your will for wages, 

„and take what you will allow us; and left the pauper in bis ſer- 

Settlement VICE, where he continued until Martinmas following: when the 

at d aiaburgb. mother was ſent for and received for forty-eight weeks wages after 

the rate of 15. 2 d. per week; being /eſs than the rate of the ori- 

ginal wages. N N abr pen tig oigs ans omg, 5 | 

Fearnley, being called upon by the court to ſupport the rule for 

quaſhing the order of ſeſſions, inſiſted; that an actual or a legal 

ſervice for a year with an inhabitancy of forty days was, all that 

was neceffary to be ſhewn here for the purpoſe of a ſettlement : 

that the payment or non-payment of the intirt wages, even where 

the ground upon which the abatement had been inſiſted upon was 

Juſt and warrantable, could make no difference; if the maſter, 

after the fact upon which the objection was founded had 

happened, continued the pauper in his ſervice, and the pauper 

compleated his year : that this was ſettled by many authori- 


tles 
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ties [a]. That, if it were not ſo, upon any ſabſequent, diſ— 


pleaſure conceived by the maſter a poor man might be com- 
pelled to engage in an expenſive ſuit, or relinquiſh the earn- 
ings of his labour, as well as loſe his ſettlement. But that 
in the preſent caſe the point made on the other fide being 
the ſickneſs of the pauper, and that being the viſitation of God, 
his ſickneſs could not be imputed to him as negligence or de- 
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fault; and conſequently that in the eye of the law he was as 


much in the ſervice during his abſence for ſuch a cauſe, as if he 
had been labouring under his maſter's roof: that under theſe cir- 
cumſtances to have deducted any part of his wages. without his 
agreement would have been injuſtice, and an injury for which an 
action would lie: that it was equally clear, that at what period of 
ſervice an abſence happened in any caſe, was perfectly indifferent, 

if the ſervant was received again: but that he was not prepared 
with authorities, as he had not expected to be called upon, not 
ſuppoſing it poſlible, that an attempt would be made to ſupport 
this order. That, when the-paupec:went into the ſervice, though 
bis mother conſented that he ſhould he perfectly at mercy with te- 
ſpect to the terms upon which the contract was to be continued, 

yet it was ſtill the ſame, and no new, contract, and bound by the 
ſame Godſpenny. That if a ſettlement was in any caſe to be fa- 
voured (and it was every where ſaid that in all caſes they ought) 
the court would not ſuffer,” and that contrary to the intention on 
both fades, a'favoured right to be defeated by a technical and criti- 
cal interpretation of a conceſſion, made by an ignorant man, in a 
caſe in which the juſtice as well as the law MC with him. 
But that there was no pretence to ſay that original contract 
made between the boy and his maſter was by this danch the 
wife and general ſubmiſſion by the pauper's mother on his behalf, 
annulled, and a new contract ſubſtituted: that the pauper was a 
legal or conſtructive, though not an actual, ſervant, from the firſt 
moment of the year, in which he had originally contracted to 
ſerve : that to take the queſtion in the oppoſite point of view : Sup- 
Si Pye large the pau ooh rt in a age r. even his ma- 
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and in the caſe of the K. v. the Inhabitants of Wefterleigh, M. 14 G. 3. 1773. Burr. 
Settl. Caſ. 753. it was faid hy An J. As to abatement of wages, there are ſeveral 
i cafes, in which that has has been U b e Af * EO e Bu | 
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ter, that unleſs the boy ſhould: have a coat into the bargain, 
or ſome other ſmall gratuity, or rather generally ſomething more 
(for no ſpecific abatement was | ſtipulated in the preſent caſe) 


3 Geo. . 


Jababitants be ſhould not enter upon his ſervice; though the law in this 


of 


contract, and under that his ſervice commenced, By 


caſe would have aided the maſter, as in the other it would 
the ſervant, was it conceivable, | that the conſent of the maſter to 
yield this indefinite ſomerbing could be holden, and in this kind of 
tranſaction and between ſuch parties, to have cancelled the ſubſiſt- 
ing contract? That the uniform language of the court had been, 
that in theſe kind of adjudications, the ſubject of which were the 
parole contracts of ploughmen and farmers at country fairs, the 
rule of conſtruction ought more eſpecially than in any other to be 
plain and ſimple, without refinement or ſubtlety, and level to the 
common underſtanding; and that he truſted the derten deciſion 
would not form an exception to that rule. | 

Lord Mansfield. 10 11 
- The ſervice had never en under the firſt contin if 
it had, no doubt the maſter muſt have ſupported: him in bis ſick- 
neſs. But that is not the queſtion : the point is, that the agree- 
ment acted upon here was afreſh agreement, when he recovered 
from his ſickneſs; and the beginning of his ſervice was then, 
Under the former the miſtreſs refuſed to receive him. Then con- 
ſidering the old contract at an end, the actual ſervice was but for 
eleven months; that is, to the Martinmas next: and the ſub- 
mitting to the abatement of the month's wages at the end of the 
year is an affirmance of the agreement made by his mother; and 
this, as reſcinding the original agreement, deſtroys more than the 
l-gal or conſtructi ve ſer vice; it ſhews alſo that there was no hiring 
for a year: ſo that both the hiring and ſervice mn be e 
as imperfect and ineffectul. ict bets, 

Buller, J. If a ſervant is taken ill — the — bes com- 
menced, the maſter is bound to ſupport him, and cannot turn him 
away on that account. But it is not true, that the ſervice began 
under the firſt contract. That was executory. It was made ſome 
days before Martinmas to commence at Martinmas; and in fact it 
never commenced. When the pauper went, they mace a. new 
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a] Slender Sehn ae hows bein holden to conflituts the difference betiaven contents | 
with reſpect to their continuance or diſſolution, and to decide whether ſervices under them 
would or would not connect for the purpoſe of giving a ſettlement. Vide the K. v. the 
Inhabitants of Grendon Underwood. Tr. 23 G. 3. 1783. poſt. p. 
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Two days after, on 0 laſt day of term. F faid, 555 had 
looked into the authorities; and begged leave to ſtate a caſe or 
two applicable to this ſubject: that in the caſe of [a] the K. v. 
the Inbabitunts of Manbury, it was laid down by Lee Ch. J., that 
the abſence of the ſervant in the beginning does not make any 
real difference at all: for e has not been taken . tho 
Biring has. | 151 

"Ld Mangfield. | 

Whether at the beginning, middle or end of che term, if the 
ſervice begins, abſence: is the ſame at all times: but the ground 
the court went upon was; that here, under the hiring for a year, 
it never began at all. 

Fearnley. That upon the ſubject of the period at which the ſer- 
vice had its legal commencement, he mult not preſume to repeat 
what he had before ſubmitted ;; but that, even in that view of the 
queſtion, and ſuppoſing the hitings to have been eju/dem. generis, 


they might legally be connected; and would, if either were a 


hiring for a year, give a ſettlement. That in the caſe of [4] the 


K. v. the Inhabitants of Fiſebead Magdalen, where there were two 
hirings in the ſame ſpecies of 1 though the new contract 
was not only for a different ſum and that near doubly the amount 


of the original contract, but alſo where there was an actual diſ- 
continuance of an hour between the two contracts, Lee Ch. J. 
held, that © the ſameneſs of the contract has not been ſo ſtrictly in- 
ſiſted upon, as to make it abſolutely neceſſary that it ſhould be un- 
der the very ſame bar gain: and Probyn faid, «lt is the ſame ſervice, 
* tho' performed under two. contra: Le! That here the differ- 
ence in the amount Hig the wage was not made the ſubject of con- 
n 
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M. 14 G. 2. 1737. Burr. Settl. Caf. fo. 118. | | 
But this is a ground which Lord Mansfie/4 would not admit in a 4 . the hir- 


ings were gyuſdem Sr, He ſays, upon his return he does not agree to continue _ 


| Tr. 26 & 27 G. 2. 1753. Burr. Settl. Caſ. fo. 326. 
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The authori- 
ty given by 
the ſtat. 43 
Eliz. c. 7. to 
convict be- 
fore any juſ- 
tice, &c. of 
a county, city Or 


&c. of any mm * or liberty, in any county where c. 
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tract between the parties, or even, as appeared by the caſe," aſcer- 


72. 


tained upon any principle in the final ſettlement dictated by the 


maſtet : that therefore, though they were to be taken as two dif- 
ferent contracts, ſtill the law was the ſame; and that under ſuch 


a a ſervice a ſettlement is acquired. 


Lord Mansfield. 
Then the fervice under the laſt hiring for a 


a year: was there 


coupled with the former ſervice under a biring for leſs than a 


year. Here there are alſo: two hirings, but there was cleatly no 
more than one/ ſervice, and that for leſs Won: a te Your caſes 


are good law; but they don't apply. 


earnley further contended, that as no cod biriog had. been 


ſtated in the caſe, it ought to be returned to the ſeſons, to . 
that fact found: 


But the court were of opinion, that this was unneceſſary, as 


they had RAG net to new that there was a0 ſervice under 
the rt 20d 54 bunu Hach 104 
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Rex v. Stevens. { 


"HE 1 had boeh convicted 1957" 28 _ dutiof s 3 Elie. 


c. 7. [a] by a Fuſtice f the prace ſor the iſe of Ep 5 the 
— of Cambriage, for unlawfully breaking and cutting hedges 


and fences in the ig iſle and county, with intent to take and Furry: 
away the ſaid hedges and fences. In 


or town corporate, where the offence ſhall be committed, is conftrutvely ary to any y jute 
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cc old ſervice, * makes @ new contract for more wages. There was a a 3 
«© abandonment and diſcontinuance. Rex v. Inhabitants of Ellisfield. H. 17 G. z. 
1777. ante. p. 4. And it is farther obſervable, that his lordſhip there repreſents the _—__ 
in the K. v. ifchead Magdalen to have gone not upon this ground, which the 
expreſs ly ſtates that every one of the Judges took, and that they adjudged it not to be 
diſcontinuance, but upon the principle that there” could not- E a fraction of a day; 
which there is not the fmalleſt trace in the report. His lordſhip therefore appears hate 
been long and ſtrongly impreſſed with this idea, as he firſt brought it forward at a time 
when, as far as it went, it operated againſt the judgment that the court pronounced. 

[a] The words of the act are, Before ſome one juſtice of peace, mayor, bailiff, or 
« other head officers of the county, city or town corporate; which faid juſtice. or other 
« head officer ſhall have power, by force of this ſtatute, to miniſter the ſaid oath, aubere the 
70 offence Gall be committed, or the party offending apprehended ; ſhall give the party and 
4 * ſuch recompence and ſatis faction for his and their damages, and within ſuch time 

as 
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| The ide of By js 8 digriet. a liberty, or one of the divifions of 


the county of Cambridge,” and not a city or town corporate. 


The conviction had been removed into this court by certiorari, 


and Partridge had moved to quaſh it; and now in ſupport of the 
rule he contended, that the juſtice before whom this conviction 
was had, was not ſuch” a magiſtrate,” as was under the ſtatute au- 
thoriſed: to convict: that he was a magiſtrate only within the 


diviſion of a county; and con ſequently did not anſwer the deſcrip- 


tion of any one of thoſe perſons, to whom this authority was de- 
| legated-:; that this ſtatute, which gave the authority, was alſo the 
ſtatute which created the offence'; and conſequently, that it could 


not poſſibly be contended, that the general juriſdiction of a juſtice 
of peace could attach upon it: that in the ſtat. 25 H. 8, by which 
La] the King is empowered to make juſtices of the peace, it is di- 
rectad, [5] that particular perſons, viz. the Biſhops of Ely and 
their temporal ſtewards; ſhall be juſtices of pegee within the iſle, 
and have all the powers annexed' to the office of "juſtice of peace in 
any county: that by this deſignation theſe perſons are inveſted with 
authority and powers equivalent to thoſe of the geueral juſtices of 
peace in the realm at large; but that theſe are the only general 
juſtices within the iſle: and therefore that this power does not 
extend to common juſtices, who act only within the /iberty of the 
iſle ; ſuch magiſtrates not being juſtices of the county, or armed 
with their powers. That the ſtatute of Eliza. was à new act, in- 
troductive of a new power, not before given to juſtices; and muſt 
therefore be conſtrued ſtrictly and not extended by any intend- 
ment: That the acts of. parliament: reſpeQing; the poor, which 


# 


were meant to be general and o comprehend all juſtices, enume- 
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as by any one ſuch juſtice of peace of the ſaid county au buns ſuch g Fence Hall be done with- 
, out the. liberty of ang city or town corporate, or by ſuck head officer of juſtice of peace 
" ee corporate, ſhall be ordered.” ſ. . 


K CC. Zn 6693 ARDEN IE SD CD S306;-14 ELK» 7 ,0þ-- * inn Txt En 
© [4], The words of the ac are: % That T lens, now Biſhop. of Fly. 4nd his ſuceeſſors, 
% Biſhops of Ig, and their temporal ſteward of the, iſle of EH for the time being and every 
* of them, mall from henceforth. be juſtices. of peace, within the ſaid iſe; and ſhall uſe, and 
« exerciſe all manner. ok things within the ſame iſle, that appertaineth or belongeth to any 
«« juſtices of peace within any county of this realm of Ergland to do, exerciſe. and uſe, by 
virtue and authority that they be juſtices of peace, in as ample and large manner, as 


* anx other dees o peace in any county within, this realm have or might do, exerciſ 
| cn ne eee eee hat; „ 
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1584; tate the jüllices of 10. ons fe I that the Ita ſeat, 4 n N M. which 
os 1 impoſes a' penalty upon charchwardens Or. eers, neglecting 4 
op ernte, e 17 the church notices of the refigdence of paupers; 7 54 
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© [4] Doaubts hab Sn. the caſe of ſeveral afts of parliament been enitertiine# u upon the 
955 gf this Jury I have thought fit in this place, to ſuboia a modern authority 
upon the ſu 

Iris ſaĩd by Dr. Burn in his obſervations upon ſtat. 43 Eliz. b. 2. in lis Juſtice bf Peac 
(1) that ** in ſome df the ancient ſtatutes, not mow in force, 'as particularly the 22 H. 8 | 
« l the juſtices. yere required to divide themſelves, for the better execution of the % 

4 80 ulations concerning the poor. And thence came the clauſe i in the ſubſequent ſtatutes 
te that'the juſtices e the divi/on' were to do ſuch and ſuch' things. But as there is no 100 
Hat preſent Which fequires them t0 4:vige for the aforefaig! purpoſts;; there is properly o 
«« djvifion in the ſenſe Which the ſtatutes. intended; and conſequently i it cannot be neceſfary 
eto fet forth now, tha t the Juſtices are in of near (2) the divifien®” : and in the caſe of an 
ordet of rembval the odjedtion, that the order did not ſtate'that the magiſtrates were of the 
diviſion, has 12 (9) oe Ye ee : the court ſaying, - vbat; as to this, the ſtatute 

not re 


4 Was only dir ector 


ive or tor 
The later authorities habe confirmed! this Needs Wk the cas of othet gat inftrumetit, 
as in that dt rem ag (4) upon che fat: 2 G., (e587 C111) r wa 


that the Juſtices ſha] 2 is ntinued: ee 
. 4 being 1 18 155 Wy er Mey upon ee le, and 290 poo ie. "iy {4 gh ty di 


appear ſo urgent (6) have been 1 and - this "as as not tooth futiclenit 
cheeks (7) has) been in part |repgaled by a mork n e the N e 


_ 10 * J IF 3417 Hidin Vie C3 10 8 Ser 299M; 3 03 vs! : 


18 N eee Eat; Ji Torn ce — n. 
2) Aud in tar. 8 EIIZ. c. Fe :200T, An | whete the” words bf the! 46 ate, 


14 1 ii in or ee unto the Umits 11 A 3 1% 1 

t this 955 rticular. HOW r glyen te the juſtices Y pur- 
4 10 ee! A. Sever l LEE. had Fan ah n qua ed bor mouſe beeracitt ion; but 
79 605 ee lang Neal inef0rd;] The pariſh und puriſh dhurch de alf one by intends 


JT 30321139 
ent COTM A e 0 Aut. ae ek. % W. 3. lb. 480. 
ad N.. Mansfield in the wh of the K. v. Loxdale and four others, ſaid, as to the 
«<-jnſtices deterrent reins rats Lf ore bon whe ng On, 310. "We . f I Burr, 
a fo. 44 ; 
5 (n. 11 G. 2. 1737 · Andr. 81. K. v. Bryan. oh ar $-9170 4 + 3 
(5) In ſtat. 2 G. 2, e. 28, fl 14. ahes recitidg © whereas many inconvetiences hive 
50 „en from perſons being licenſed to keeps inns ànd common Alehoùſes, by Juſtices of * 
5 ; ace who, living remote from the places of abode of ſuch perſons, may nor be truly 
: * 1 #5 to the Sc ſon of want of fuch ins br common legs, x4 the ch 


| . of the perſons applying for licences to keep the fime,” it was endgted, that'** no Licence 
= << ſhall be granted &. but at a general mesting of the Juſtices of the peace, acting in the 
| <© diviſion where the ſuid perſon dwells, to be holden for that purpoſe on the firſt day of 
«© September yearly; or-within>twenty days after, or at any other pevieral meeting of the fad 
« < juſtices to be holden For the diviſion wherein the'faid perſon reſides.” 
(6) S. 12. Provides that nothing in that act mall extend to alter the method gr” Power 
of granting licences, &c. in @ city or toaun coſporate. * BET? 
" (5) The ftat. 26 G. 2. c. 31. ſ. 4., after reciting that the flat. 2 G. 2. c. 28. f. 11. 
had enacted, <* that no licence ſhall be granted, &c. but at &c. or at any other * meet- 


ing 


- 


Term 23 Geo. 3. 
ter Term 23 Geo. z. 
g N 3 . 4 a 4 : 0 


[2] that it ſhall be enforced by *any juſtice of the peace of the county, 


= 


= 


W riding or arvi/ion, city or town corporate, c. : and that there is 
a difference between ridings and diviſions in counties: that in ſtat. 
8 & 9 V. 3. [5] the power of enforcing coſts on appeals in caſes 

5 . 1 EG Boa ef 24} : | | | of 


* ww . x 


4 
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left, (8) ig the Jams juſtices and the certificate dizefted to be figned by ſome neightour- 
ing (0) juice; thaugh in a recent caſe upon .the ſtatute 2 G. 2, it has been adjudged, 
that any juſtice within the county, acting Within the divifſion, is for this purpoſe a juſtice 
of the diviſion ” #91 3. 5 * | 22 aan 7101; / 
Ne Sir John Powell Price, Bart. 
f X | Face.” * ait 
„Ni Has, ennie 
HE defendant kadſconvifted! a woman of ſelling ale in New Town Montgomerybire 
Without 4 licence. In fact the. l licence, granted by two juſtices. (both of 
them living n of .the diviſon, one of them till this occ ion never acting there, and the 
other having occafionally only and in very few inftances done fo) at a meeting which 
on * — re of — | m had appointed, but at which neither of 
nem attended. The two juſtices, ho came for. that purpoſe, proceeded. to buſineſs with- 
out the Juſtices of the diviſion, an e Wen and ſome others. Pre- 
woas tothe conviction the defendant conſulted Sir Flic her Norton upon the caſe > who being 
of apinios that the licence i as void, not having granted by o juſtices acting in the 
diviſſog, ad ed the cg viction of the woman, She Applied to the court for an informa- 
wh * 1 


tion, which was granted ; and the defendant was ed at Shrewſbury ſummer aſlizes 
177 11,007. Leigh, Satjeant,” Judge of aflize.” At the trlal there was ſome evidence of ill will 
from, the, defendant, tomarts be. woman's gd the. apipion of Sir Fletcher Norton was 
Stven in evidence for the defendant, | " 

Haare moved for a-new- trial ont] M9 grounds: and infiſted, firſt that the defendant, 
Faure . en ee eee 2 Whbſe 1 he had proceeded, could ＋ * 
„ Ray 7 It erron Only n minal. An =, 
RN n e ens 10 0 y, could YO nal. A 


egally, the licence being abſolutely void, /10) not having been 
guatited by.two Jullichs afting, in the arviſon,” "The ferjeant wle t. 


the cauſe, reported 


thought-the licence granted by the juſtices, though not thoſe who, generally, acted for th 
dis isbn, was legal ; tor ptr Alton, Aupy juſtice of the chunty; going to the meeting in 


the (dividion;(is:for thiw/purpdſe wjufticeiof the dlvion. l 


ing al the fad juRlices'o be holden for the diviſion wherein the did perſon refdes” (which 
gulation, © by. of the laſt mentioned proviſion, has been found by experience 
7 not to have the E ef Jarendea)” then enacts “ that the laſt before mentioned proviſion 
Lie hereby repealed ; and that t | poi 
2 of the juſtices ating for the Wo by. a Warrant under their hands and ſeals, &. direct - 
ne, & the {aid dien. 991481% 21 9909916 1, 
e pd; wordoios 05 Widegor ori ebe gail nalen gy th 
. 9) By f. 3. ſuch certificate as aforeſaid 10 e. under the hands of the parſon, v 
Crate, and the major part of the chyrchwardens. and oyerſecrs, or elſe, &c4) to. 
by ſome neightouring Juſtice. ' & Ana, et eus 08 $ 461 444 18 * | 147 9 . Wii 
(10) The contrary ſeems to have been the prevailing opinion in the caſe cited of the 
K. v. Bryan: Leg, Hb. J. As, ty che point, whether a perſon acting under a bad; licence 
191 226227199 983 to Poul ei A ir einer 13 2308 U20m ime: „ VAR, 
| Dime © AE b 9 


Poo | [a] c. 11. ſ. 5. [3] e. 30. ſ. 3. 


8228 


Koen bim e een ground, and that there was evidence of malice; and the court 


hat. the day and place Kc. ſhall be appointed by two or more 


305 
1783. 


— md 
Rex 
wer/us 


STevens, 


Faſter Term 23 Geo, 3. 


1783. of ſettlements is given to juſtices of the county, nt e 5 


STEVENS. 


— town corporate, Ge and in the ſame ſtatute the clauſe, [a 

that reſpects poor apprentices, ſpeaks of juſtices for the liberty or 
riding: and that conſequently the legiſlature muſt bave - ſuppoſed, 

that without theſe words the juſtices in general were not in theſe 
caſes empowered to act: that there would on this account be no 
failure of juſtice, as the magiſtrates of the county at large have 
jurifdiction in the iſle of EVH: that their commiſſion is to act ** as 
« well within liberties as without;“ and that it is ſo in this _ 
ticular inſtance, though it in otherwiſe in ſuch cities as have ex- 
cluſive juriſdiction. 

Sir Thomas Davenport, ſhewed . .cauſe: againſt the 3 and in- 
ſiſted, that, if no other objection were made than that of want of 
juriſdiction in the magiſtrate, the court would conſtrue remedially 
all acts meant remedially for the uſe of the whole kingdom; and 
that the juriſdiction muſt be ſuppoſed to be given; wherever the 
offence can be committed: that the words uſed by the legiſlature 
were put only as inſtances, and by no means uſed as an excluſive 
[5] enumeration of thoſe only; to whom the truſt was delegated: 
that a contrary conſtruction would 'exclude from the benefit of this 
act large diſtricts of Lincolnſhire, and almoſt-the whole county: of 
York ; where the commiſſions for the ſeveral ridings ate different, 
and none of them for the county at large: that the ſtat. 15 Car. 2. 
c. 2. in the preamble, in which it recites the proviſions of this 
act, ſtates, that in ſuch caſes one juſtice, Fe. „of the count) or 
* place where ſuch offence was committed,” ſhall. interpoſe, G. : that 
this is a legiſlative conſtruction of the act; and conſequently that 
the words“ county, city, hgh 15 1 to . ener thing 


: \ - . 


= 


1 = Wp-6 * —— — —— — eo —— — A, 3. %. et —— + 
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en 253 10} cohort od on UE kin ey e 


incurs the kin bigs the Vekics olainty appears to 1 heh) Wag . to 
the act, it may Perhaps be too much to ſay, that it ought not to be confidered as abſolute- 
ly void as to the party, as this is a particular kind of jurifdition, and the words of the. 'a 
are!“ null and void.“ But this is not the preſent "queſtion. 

Page, J. If a licence is granted improperly, as by juſtices living but of che diviſion, it i is 
8 yon as tot the Perſon acting ur under j it; Who e does not know the exact bounds of 
the diviſonn 

Probyn, J. If this point was now in queſtion,” it would dete conkderation,* e 
the 9 700 can puniſh a man by chis ſtatute, who acts under 1 viſible Authority.” 


5 : 
i This ſhould ſeem to be'io ; for in the very firſt) claule of the © e ſtat. 


g W. 3, commonly called the certificate act, e * ſubject of the e, "_ 
the word, „riding,“ is omitted. | T4 


* 


Eaſter Term 23 Geo. 3. 


Es 
307 
act framed for any particular purpoſe, the narrow conſtruction 178 3. 

t on the other ſide might be ſupported ; but that where its ob- wv 
ject is general, the words muſt be uſed only as inftances; and Rar 
that under the general names of the principal places every thing "Pra 


ſubordinate, every ſubdiviſion and inaller diſtrit, would be taken 
to be included. — * 


Lord Mansfield. * Ws. n 

Ido not f biel upon the recital of t the! aQ of Car. 2.; but 
we muſt not put a conſtruction upon this act wholly to defeat it : 
as would, if we adjudged this conviction to be illegal, be the caſe 
throughout the county of Tork. It muſt mean, the juſtices for 
that place in the county, where the offence is committed. 


Willes and Buller, Tuſtices, concurrin 
Lord Commiſſioner Aſoburſt was abſent. _. 


| Rule diſcharged and 


* 


| Conviction affirmed. 
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1 Rex v. Inhabitants of Upton Gray. 0 
It is not ne- WO Juſtices adjudge Walter Nation of the pariſh of PFroyle 
arr Mig pa in the county of Southampton, ſervant, to be the reputed 


order of Fili- father ** of a female baſtard child begotten on Sarah Arundell, and 

_ that that the ſaid" child was chargeable to the pariſh of Upton Gray in 

facher houlg the ſaid county; and that he ſhould pay, &c. and alſo one ſhil- 

be preſent at ling weekly, Ge.“ | I &> a 
e examina - N . 0 


tion of the woman before the two juſtices, „ . 


Where a rea. The ſeſſions on appeal quaſhed this order and ſtated as follows: 
ſon is aſſigned 


as the fon. Upon hearing the order (as above ſtated) read, and what was 


dation of a alledged by counſel thereupon, and it not appearing upon tbe face 


. all of the order, that the ſaid Sarah Arundell was examined in the pre- 
8 ſence of the ſaid Walter Nation at the time of making the ſaid order, 
ment that this court is of opinion and doth adjudge, that the ſaid recited 
83 order ought to be quaſhed; and the ſame is hereby quaſhed 
34 
on better accordingly, | | 
-e Mingqy ſhewed cauſe in ſupport of the order of ſeſſions ; and 
ed, admittèd, that he could not, upon any general principle or au- 
- thority, maintain, that it was neceſſary to the validity of an order 
of Filiation, that the examination of the woman mult be had in 


the preſence of the putative father, | N oder | 
| Pt ut 


- 


— — 


Tanity Term 23 Geo. 3. 


9 But he contended; that the reaſon given by the ſeſſions, EY 1783. 
ever erroneous, would at moſt be ul as ſurplulage: that 2 — 
alt courts, having juriſdiction over the ſubject upon which they * 
had unced, were intitled to every intendment in their fa- lahabitants 
vour: and that there might have been other reaſons. N57 
Lord Mangſield. | | b 
They give none. The pteſence of the putative father is not 
neceſſary before the juſtices out of the ſeſſions; and, as the 
ſeſſions have ſtated this and no other to have been the founda- wing A 


tion of-their proceeding, Ire. Cunnde, Nw that Wy went en | 


of 


any other. 8 19930 Th wy cats by 
WWidles and Wis a 0 concurring, ee eee heroine!” 1 
ee een was abſent. > 24016 | 

0X E Shnbenteollcy ad hogs wins od; Rnd abſolute, Baie | 

4 Oͤgeqder of ſeſſions chr aſi and 
* Ne Or er affirmed. 

210 202 a IR J Be | (ELD ; MI 3% 75161 1 | 

0 "Rex v. . Edward Pep Lon, n OE x Wadae/day, 


ene 4 bh; June 25. 


. 


tion of his office of juſtice of peace for the fad a aud 
the expences Ds 3 proſecution be defrayed by the co bo 


ty) ſhould: not be v1} 9.3 nb e 92 14 4 14997] 3182 ef} 25170 
It was now moved to be enlarged. 18 gas big mls aud > od 
Se ge Belle 3 70 os 70 — 


The certiorari ought got to have iel Ie is | ſettled in Ae 
caſe of [a] the K. v. Lediard, that a certiorari does not lie to te- 
moue 4 other than judicial act s. 1 I blood april zal, 
ged, that this act of the ſeſſions was clearly Megel, 


Bower ur 
and«ſuch aß exceſs 1 their authority as it Was a 
n, 7 % =. > IS BEBE 
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1783. „ Tbe court admitted thigy, but lid, Then you. may punih-the | 


>, juſtices for making Iinahiion , RS 
Rex Sen +8 1 | ' 2 | 
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Tele ot. as watt Robſon v. Hyde, Eſq. & als 5 1g: 151 
* r d aut WLBISo 
A private V H IS: was an action of treſpaſs for breaking and entering 
building, 1 the; plaintiff's dwelling-houſe, CS. The defendants, as 
ways uſed b Th G | . | | 
as achapel, Magiſtrates and officers: acting under their orders, pleaded the 
and by con- general iſſue, upon which iſſue was joined. The cauſe came on 
l to be tried before Lord Mansfield at the fittings for Weſtminſter 
any other after Eafter term laſt; when a verdi& was found for the plaintiff, 
purpoſe, is, ſubject to the opinion of the court upon the following caſe :_ 
if a profit is SORT CRT STIR SETCC LS BAC TORE NT 6s 1.58 $3 
made of it, rateable to' the Porr... | | 
That the mayor and commonalty and citizens of the city of 
London demiſed to the vicar and churchwardens of Saint Martin 
in the Fields a piece of ground in Conduit Street in the pariſh of 
' ©» Saint George Hanover Square with the chapel and + eee 
t tuhercon erected for 40 years from Lady- day 1768 at the yearly 
rent of 18 J. 15.5, o., with a covenant that the leſſots ſhould at 
ttzhe end of every. 14 years at the ſame rent and under the ſame co- 
venants execute a new leaſe of the premiſes from time to time for 
ever; they the leſſecs paying for every ſuch renewal into the 
G HA of the city of London the ſum of 131 J. 5. o. by way 
: une. tel 5 Nan | | | | 


* 


\ 


: 1 


gangen: neden 

The caſe then ſtated an under-leaſe from Fane 24, 17% from 
the chucchwardens and vicar of Saint Martin to the plaintiff and 
two others of the ſame premiſes for 31 years and a half renewable 
for ever at the ſum of 120 /., clear of all taxes: The ſaid under- 
leaſe, among other covenants. contained the following: That 
« the leſſees ſhould let uſe and continue the preſent chapel, and 

* any new building to be erected infteadof.the ſaid chapel, as and for 

* chapel for the whole of the ſaid term; and permit the ſetvice 

* of the church of England only to be uſed therein as by law 
« eſtabliſhed, in like manner as the ſame hath been and is now 
<«-ufed and exerciſed therein, and not for any other uſe or purpoſe 
«© whatſoever: and ſhould pay to the clergymen. and other:officers 
l or ſervants officiating at, or belonging to, the faid chapel; all 
513 | Q « their 


— 


* 
«ae — 


and benefit; and the ſaid buildi 


which was about 1695, has been applied to no other; uſe than that 
of divine worſhip according 


« their ſalaries and n Add alſo Moda defray, all bikes © 1783. 
* charges and expences attending the ſupport and maintenance of 
© the: ſaid chapel or in any Ways relating thereto; they receiving 3 Renten v. 


e all the rents and emoluments from owe « or ſeats in the ſaid: chapel“ 
from the 29 September 1776, . 
That the plaintiff is the 3 leſſee. That the tent refooyed; 
by the laſt mentioned-leaſe has — always applied to the public 


and charitable purpoſes of the pariſh of Saint Martin. That the 


plaintiff lets the pews and receives the rent thereof for his dwn uſe 
ing bow is and ever france its erection, 


to the rites of the church of England. 
That the pariſh of Saint George Hanbver (Square upon the 27th of 
April 1782 rated the plaintiff in reſpect of the ſaid hoildisg to the 


relief of the poor; aud the defendants diſtrained for non- payment 


of the ſaid rate. That the 2d Duildiug never has deen. rated 
before. 43.40) 2 674} 4 6 TA OTOL 2173 fie 07 31 
„The n for the es the court is, whetliec the plain- 
of the ſaid-building-is rateable to the poor? 
Cbambte fort the plaintiff contended, that he was not rateable 
vader the f. 43. Eliz. fa] as occupier either of houſe or land: 
that, however the act might be extended: by conſtruction, it cer- 


tainly was not the intention of the legiſlature to charge places of 


the 


He ͤ makes a 


public worſhip: that the court has in many inſtances: reſtrained 
general words of a ſlatute, as not being there meant in their 
largeſt and moſt extended ſignification: that ſuch is the conſtruc- 
tion put upon the ſtatute — church leaſes; where it: has 
been holden that biſhops cannot have been meant to be ihcluded 

or they would have been mentioned: that with reſpect to this 
kind of buildings the conſtruction of law :ought to de:the fame; 
for they are not mentioned in the act: that not being to be found 
in the number of the objects of charge, they are not in point of 


law ſubject to it; and never having in experience ot uſage, never 


having im point of fact, been attempted to be ctiarged, it is ma- 
nifeſt oy were neyer intended to be ſo. That if it be ſaid that 


profit of rhe-pews,” it may b=anfwered; that ſo do moſt 


4 the clergy in ſuch great towns as are places of enter : : 


JEST. 100 71? 
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a] e. 2. f 
18 Vide ler 46. b. Sir Wo ** % p 


. 


311 


* 


F 
a * % . * 
rr * 1 RE 


| 
| 
rok, Eſq; - . 
1 al. 4 | | 


CY : * A 4 F . * ö : 
* * 1 "©. 
o 1 p 1 * 


T A \ 


za Trinity Term ag Geo. 3. 


1783. that the whole of the beneficed clergy Wm a: profit from the 3 


ON breaking of the ſoil to makes graves, and for vaults and monu- 
Hy 0s, Bla ments in the chancel a very confiderable one; and that no demand 
. like che preſent was ever heard of on this account. But that it is 

not true that the plaintiff, like the clergy, is ſure of a profit: that it 
is true, that he is bound to pay the clergyman his ſalary and the 
ſervants their wages: that whether his profits will even ſo far in- 


demnify him cannot be aſcettained; but that, how far ſoe ver they 


may fall ſhort, it is not in his power to apply the building to any 
orhet uſes: that, tho' this chapel was neither conſecrated or en- 


dowed, yet as it was lawfully eſtabliſhed, it was not to be diſtinguiſh- 
ed from. the | caſe of any church, in which the parſon makes a 
profit of his pews; and that this was the firſt inſtance in which an 
* attempt had ever been made to aſſeſs a place of public n ac 
cording to the rites of the church of England. | 
That under the above circumſtances the payment of che mum re- 
ſerved was not in the nature of a rent: and that to ſay the contrary. 
would be to diſcourage religion; as diſſenting meeting · houſes tho 
alſo legal, could not otherwiſe be ſupported : and that it had been 


adjudged [a], that a houſe, converted into a conventicle and wort | 


for no other purpoſes,” was not rateable to the poor. 

Batt for the defendants inſiſted; that, tho' the particular fats 
in this caſe might have never come before the court, yet the ptin- 
ciples on which they muſt be decided were well known and 
eſtabliſhed; and as old as the at. 43 Eliz. : that the rule is; 
that whatever yields a permanent, annual, profit is a proper object 
of taxation: that it is ſo laid down in all the books : that the 
plaintiff is leſſee, and by the expreſs terms of his leaſe collects the 
money paid for the pews: that here then is a ines n gut 
of which ariſes a permanent revenue. 

That with reſpect to the occupation, if the plaintiff. is not the 
occupier, who is? that he is occupier as much as, the ſubject will 


admit of occupation ; and occupation can only be conſidered: with 
reference to the er upon} That he is at leaſt as much ſo, 
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as a parſon who lets his tithe: that the caſe of [a] the K. v. the 1783. 
Inhabitants of Saint Thomas in Southwark was expreſsly in point: 
that it had decided, that a preacher of a meeting-houſe, who does Rebz, Ef 
not let the pews and does nat thereby make a profit, is not rate- & ab. 
able or chargeable as occupier any more than any of his audience: 

that this caſe is totally different from that of a church, which is a 

public building, and where, upon any deviation from the purpoſes 
of the inſtitution, abuſes would be remedied by the ecclefiaſtical 

courts: that this is on the contrary a mere private building, the 

application of which to its preſent and proper purpoſe” could only 

be enforced» by the reſtraining covenants: that whatever the 

plaintiff did with it, he could not be criminal: he could not be 

purſued by ecclefiaſtical cenſures: that his conduct would only be 

regulated by mercantile ideas, by a conſideration of profit and loſs : 

that, if he pleaſed, he might turn it into an auction- room: that it 

was conſtructed for the purpoſe of gain, and conſidered and tranſ- 

ferred as other property. But it is by no means clear that a parſon is 

not rateable; if he makes a profit of his pews : he is expreſsly fo 

for his other property: and why not for this? but it has been 

urged, that this is a novel attempt, and unheard of before: that 

the reaſon why the queſtion has not occurred till of late, 'is that it 

is but of late times and from the great increaſe of buildings and -* 
population in the places of public reſort in this country, that the 1 
building of chapels is become a common adventure, and an object 
of ſpeculation to inviduals; and that the charges for the mainte- 

| nance of the poor having become every day heavier had made men 
look round to every objet from which profit may be derived. 
That he might admit the law of the caſe which had been found in 
Viner, as it was perfectly conſiſtent with his argument: but that 
it certainly was a very looſe note and taken from a book of little or 


* 


no authority. - LR: | | 9 

Obambre urged in reply, that the proper ſubject matter of a rate | » ik 

for the relicf of the poor had been very truly repreſented to be a 1} 7 

permanent profit: but that the preſent was on the contrary alto- f 1 
a 


gether caſua and uncertain. That he alſo readily adopted another idea | = 
ſuggeſted on the other ſide, as it furniſhed him with another plea of 0 .—-«T 
exemption. That it had been ſtated, that the undertaking of theſe _—_— 
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100. een a matter of ſpeculation and that | e were e 
— adventures: that it had been holden that taxes upon adventurets, 
Aeg, Bly: whoſe profits are uncertain, are hard, and that they are [a] there - 

& al... fore excuſed ; and that the legiſlature probably meant [4] in order 

to encourage men to proceed in works of public utility, to exempt 
them: and that they thought it would be dangerous to a 
adventurers by ſubjecting them [c] to a tx. ba 
That as to the queſtion aſked, who is the oceupier if the in . 
tiff is not? it is enough for me that the plaintiff is not. That no- 
thing is more clear than that the plaintiff cannot legally apply this 
chapel to any other purpoſe than that of religious worſhip; and 
that the court will never preſume: miſconduct, and breach of co- 
venant. | | | 5 


Lord Mansfield. | 
The doubt in this caſe can only have-riſen-rom the vis ef che 
word * chapel“'; but this building is not ſuch in an eccleſiaſtical 
ſenſe. It is not a conſecrated place, the eccleſiaſtical law cannot 
take notice of it. It is a mere private room, let out it is true at 
preſent for the purpoſes of religious worſhip; but which at his 
pleaſure the owner may apply to any other uſe. It is ſaid indeed, 
that he is reſtrained from doing this by covenant ; but the re- 
ſtriction by covenant does not vary the nature of the proper- 
ty. If indeed it were abſolutely given to the. publie, it 
might be a ſtrong ground to ſay that it was not rateable; in his 
hands at leaſt, out of whom the property had paſſed, and by whom 
nothing is reſerved. But the temporary uſe to which it is applied 
cannot vary the nature of the caſe. He might convert it into an 
aſſembly or concert room; and in that ſhape would it not be rate- 
able? under this then, the moſt beneficial; mode of enjoyment 
ſhall a plea of exemption be admitted ? If another, and that clearly 
a more lucrative one, were once ſuggeſted, the leſſor and leſſee 
would preſently underſtand each other; and the argument from 
the reſtrictions of the covenant would not 1 continue a bat to 
the eſtabliſhment of this das. al; T6 TA © SFO TH e 
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oy ö [4] 1 Mansfield. in the caſe of Rovdls.v. Gell, and al? E. 10 G. 3. l n 
0s | 

101 ac Mansfield. in the caſe of the Governor and. Company. for ſmelting: down lead, 
&c. v. Richardſon, eſq. and others. M. 3 G. 3. 1762. Burn's n vol. 3. 591 MS. This 


caſe is alſo reported in 3 Burr, 1341, and 1 Blackſt, 389. x4 S241 I's] 
Le] Ib. 5 N Ty 


Buller. J. 
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ae 120 (14 143 4437510010301 M427 een . l 2983. 
he argument on bebalk of the plaintiff is aa by a ſalſe— 


nnalopy His caſe does not reſemble that of a clergyman. But, 1 Fl 


if it did, I am very far from being ſatisfied, that a member of the & av. 
eſtabliſhed church, a parſon or vicar, Who has the profits of the 

ws given him by the pariſh in increaſe of his benefice, is not 
rateable for ſuch ' . There is alſo another important differ- 
ence. One Si that the law has continued tithes to the clergy, is 
that it has prohibited their following avy'other. occupation: now 
the plaintiff is ſubject to no ſuch reſttictions. And to mark the 
difference ſtill more ſtrongly, every bencficed clergyman in the 
kingdom, even the pooreſt of our vicars, (and many there are 
whaſe pittance is only 20. a year) pay their proportion to the 
poor. No principles of law then, any more than the intereſts 
of religion, prevent the public from cb upon 1 man for his 
oy proportion. W ai : 25.79 ict] | | 
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Willes, J. concurring, hi N n 061 co 
Lord Commiſhaner e, was abſent. 2 4 
| Pals to Defendants. - 


nus the caſe 10 the K. v. 22 5 in cp Te. ah. 
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8 4 was an a of treſpaſs for taking the plaintiff's Under the 


1 goods. The defendants, as conſtables, - pleaded the gene- eee 
ral iſſue, upon which iſſue was joined. The ee on to be nich ſpeaks 


tried before Lord Mangſield at the ſittings for London after Trinity ot ability in 
term laſt at Gailaluil; vrhen a verdict was found for weg, ref nnn 


does not ſpe- 


ſubject to the net the court wN the chav left ber city, as the 


41 * F 94 I? ſtat. 43 Eliz. | 


Jos any N Poa |» objee, or refer at all to chat fatute, all rſons bayi pe property * 
in the n M ee are inhabitants ; 1 and, as ſuch rateable. 8 per 091297 "PA 1 
| Diet 518 YASGNTMION; 321 Ditz io 21010719137 R 247 £4 


Thi the, plaintiffs are truſtees of the company af the. proprie- 
tors of. the London bridge water-works ; and it was nien that 
they were intitled to TRL - 5 and: | **t! 1 e! 
Vat biet pd Yo e 199379: 30. 25 (i 26" 9 nc T bat 
-i mel oll ba bu bist of 5 10.2p8oifficome2. ch vd bn 41 
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316 Trinity Term 2 3 Geo: 3. 

. That tha company is not incorporated; and that their property 
| | conſiſts of 
eee an As. Their re with the wheels and works for 
Davis & al. Fin raifing the water. | 

5 ad. A wharf, called Mault's Wharf Ab- N 


1 234. A houſe for the uſe of their ee detached 
$9954) 14; from their works and wharfs. 
| 4th. A fire engine, uſed for raiſing the water to a pro- 
f | MENLO : - height, alſo detached: and 
sth. The pipes, trunks, branches, Sc. laid ty dis 
perſed in the different ſtreets, not only in the city 
* of London but in the county of Mridd/eſex and 
borough of Ebene "_ Th rt of 1 | 
vater. 5 | 
n hat the whole of this 1 property, is 1 the wank all Bridge 
Within ; except the works with their pipes, trupks and branches 
on the Southwark fide of the river, and except ſuch: parts{of the 
pipes, trunks and branches, as are a continuation from the pipes, 
trunks and branches within the ſaid ward and which are from thence 
diſperſed i in the different ſtreets out of the ſaid ward, and out of the 
ſaid city of London, but are all originally derived from and con- 
_ nected with the pipes, trunks and branches within the ſaid ward. 
That the whole profits ariſing from the water-works, and which 
conſiſt of rents paid by the perſons ſupplied with water from the 
ſaid works, amount to 2, 5007. per annum: out of which 2761. 
105. is collected in the ward of Bridge Within, and the reſt of the 
ſaid profits 18 collected elſewhere within the city of Lane. bo- 
rough of Southwark, anq; county of Midalgſ r. 
That all theſe receipts: are accounted for by different Wes 
4 the above- mentioned office, where the Dalek and accounts of 
the ſaid company are kept, and all the buſineſs of the ſaid company 
tranſacted. But the money ſo collected is Ne into the hands of a 
treaſurer refidivg without the ward. T2340 b 
That the proprietors of the ſaid company are rated at 2 bee. 
A, 0 to the land- tax, for their ſhares only, by virtue of 218. 
2 oh 57- by the commiſſioners of 10 city generally ; and pay I 
ſum aſſeſſed upon them to a particular collector appointed by thoſe 
commiſſioners. But that the other property of the ſaid company 
is rated by the commiſſioners of the ſaid ward, and the ſum afle(- 
ſed thereupon is paid to the collector of the ſaid ward. 


3 . 11 That 
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That the damages and colts, payable by. the city of Tak to. 1783. 
the ſeveral plaintiſfs in reſpect of, ſeveral actions brought againſt . 
the inhabitants of the ſaid city on occaſion of the late riots, amount fer | 
to 28 ;299/. 175. 7 J. | Davis & al'. 
bat at a general querter ſeſſiens of the peace bunden for che 
city of London the I 5th of October 1781, the court made the fol- | 
lowing order: This court, upon requeſt duly made and accord- RITA 1 
ing to the directions of the ſeveral ſtatutes in ſuch caſe made | 
sand provided, doth hereby aſſe ſs and tax rateably and propor tion 
* ably all and every the pariſhes within the ſaid city of London and 
*\ liberties theteof, to and towards an equal contribution to be had 
t and made for the relief of the ſaid ſeveral defendants againſt the 
6 © ſaid ſeveral executions, and for payment thereof; and alſo for 
«« payment of their (aid ſeveral juſt and ' neceſſary expences which 
cc they have been at in defending the ſeveral actions aforeſaid in 
<6 the proportions following; that is. to ſay (amongſt « other mW) 


105 The ſeveral pariſhes Ae ward of Bridge . 3 £7 6% 
4 or ſo much thereof as is in the ſame ward. 2» 55 


75 21741 * 
0 And the aid court doth hereby order, require 5 command 


1 * the reſpective conſtables of each of the wards. within the ſaid 
. city.of London ahoye- mentioned, that they or ſome or one of 
<< A do forthwith rateably and propurtionably tax and aſſeſs ac- 
« cording to theit abilities every inhabitant and dweller in the ſe- 
< eral pariſhes within the faid reſpective wards for and towards 
the payment of the reſpective ſums of money above mentioned, 
and levy and collect in the ſeveral pariches within the ſaid wards 
« the ſeveral and reſpeRive ſums.of money. above ſpecified, within 
e thirty days from the date hereof : and that they the ſaid conſta- 
<« bles of 105 ſaid ſeveral and reſpective wards, 970 ſuch and every 
„ of them, Who ſhall. have fo levied and collected the ſeveral and 
e reſpeQtive ſums of money hereby ordered to be taxed and aſſeſſed, 
<« levied and collected, upon the inhabitants and dwellers in the 
« ſeyeral pariſhes within the ſeveral wards aforeſaid reſpectively, 
% do and ſhall, within ten days after ſuch collection, pay and de- 
liver the ſame by virtue of this order, and ſubject to the dic. 
<< poſal of this IE purſuant to the ſeveral ſtatutes aforeſaid, into 
« the chamber of the city of London, in the joint names of the ſaid 
« William Plomer and. James Adair and Edward Re ald Eſquire, . A 
10 e wu ol the Pence 8 the 10 . taking . 1 
Ne © receipts 4 18 bl "= 
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12857 „ receif 505 Fm the Gert 6¹ I ic the ſaĩd chamber of " | 
1 * bo Fall receive the fame which Thall be his #t6d their” ſuf- 
0 r feen diſcharge: for all and cvety the monies io to be paid "a as 


Davis & at”. oe aforeſaid,” 2 
| SOT SOT s SIT» auth . ee Sy je e Lenin Mayor. 
. _- valet 'vd3; nen the 10 0 ret M. Pb,. 
1, ea bann bbs bab da hep nee * Nathaniet Neun, 
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Ther he gelernte were bn of the faid- ward, and did 

- and affeſß the ſzid proprietors_at the ſum of "14.57." 16s, 84. 

5 the rate of 't 7. 2% in the pound ot 2, 588 /., at Which 

re 16 rated” to the land- tax to the city” of Lindon : And "that 

the ee Ton Rot of the ſaid ward were alſo affeſſed at the rate 

of rs. 2 4. in the pound on the (ſeveral ſums at which” they 155 

| reſpeQively rated to the land- tax collection Within the Ward; 

hs which” fat ifſeffment- the proptietors were included,” being Wet 
for Maudf's whinfj/ thei ſeetetary's houſe: and fireengine (which 3h 

detached property). as : follows „ Maul Wharf n 44. 

e s houſe 1/. 11 f. 6 d. and fire engine 2 /. 65. 94. 

That the diſfreſs in queſtion was made on the property of the 

1 | Proprietors on accoumt of the non- payment of ſuch furn of 145 7. 
16 f 8 2" at which they were affefſect on aer eugt of their ſhares. = 
That the plaintiffs paick all ſuch money 4e they were alfelſed 


at in reſpect of Aal wharf, the fire exgine" and ſeeretiry's 
8 | Rn 


eme n 


. proprietors! Oe paid to any ward rate it reſpect of 
any other property than Meats, 5 wharf; the fire engine and! ſecre- 
_ tary's hovle;” nor pitt any rite: whatſoever for their Flares or pro- 
700 rty on account of which the diſtreſs" was taken, but by virtue 
of the 'a& 21 6. 3. n (8 "Wi ein 9171 98 | 
That the ſhares'or profits of the Hunp fal water - works, New 
Kier Company, King's Printing-houſe, Offices of Inſurance from 
fire, Exciſe- office, and of other companies in the city of Lonubn, 
which are rated to the Iand-tar by the fame clauſe in the act 
21 G. z. with the. Zondon bridge Water - works, were nor alſeffed 
towards payment of the faid ſum of 28,2997; 17 6. 7 4: N 
The queſtion for the opinion of the court is | Whether the 
Tanda), plaintif 1s intitled to recover? 13 
Noven. g. This caſt was twier argued. In Mrbaefnmnt term laſt by With. 
Tueſday "R the plaintiff, and; Law for rhe 'defetidant; and in Hilur term 
Jan. a8. laſt by Davenport for the oO" and Law for the defendant. 1 
N 4 


& * 
Fr 


Win Fermi23/Geony og. ., 
Fs ' It was. a queſtion upon the riot act, 1 G. T, fe. 2. c. 5. bi 1783. | 
which refers itlelf to the ſtatute of [a] hue and cry; and for www 
the plaintiffs three points were made. 1. That this was not ſach (4099-5 "oggg | 
a ſpecies" of property, as is by law rateable at all. 2. That no Davis & al. 
property of any deſcription, unleſs locally fituated in the pariſh or 

ward within which the aſſeſſment is made, can be a legal object of 
taxation. 3. That the directions of the act of parliament not hav- 
ing been purſued, the reſpective proportions of the perſons charged 
have not been truly adjuſted; and therefore that on that ground 
alſo the rate was void. 8 nn YE Toy 10h (> 1 

And they inſiſted, 1. That this was not ſuch a ſpecies of pro- 

perty, as 18; by law' rateable at all. That it was contrary: to all 

uſage to rate profits ; eſpecially thoſe of an adventure which are 

from their nature uncertain, as being perpetually ſubject to riſque: 

That even in cafes attended with no hazard, inquiries. into the 

uſage have been directed by the court; and that circumſtance has . 
formed the principal ground upon which that part of the court, ; 
which held the property not rateable, ſeemed. [5] to rely. That | 
property of a ſimilar nature had not ever been made the ſubject of 
charge, either in the inſtances of the Hampfead water-works or 
New River Company. That in the caſe of [e] Row!/ls. v. Gell & al. 
the great ground, upon which the charge was ſupported, ſeems to 
have been, that there was no poſſible riſque.” That if this pro- 
perty is liable, that of a man who carries water about the ſtreets 
muſt be ſo. And is it the cart or the pump that is to be made 
the ſubject of charge? That the cart is equally in daily uſe; and 

the difference between them is only, that the cart, as a lefs com- 
plicated machine, is infinitely leſs liable to accident. 


2. That no property of any deſcription, unleſs locally fituated 
in che pariſh or ward within which the aſſeſſment is made, can be 

a legal object of taxation. That by the words of this ſtatute, 
% people dwelling in, Ge. mbabitants and reſiants, inhabitants 
% and dwellers“ are the only perſons deſeribed as liable to this 

charge: that the words of ſtat. 43 Elis. are inhabitants; and that 

both acts being in puri materid mult be taken together and receive 
a ſimilar conſtruction : that they, who neither live in a pariſh or 


*; : 1 


r ˙ . 19S II £1759 l! N 

(J M. 20 G. 3. 1779. Jones v. Maunſell. Dougl. 289. and vide the K. v, the Inha- 
ditants of Cardington. E. 17 G. 3.1797, Cowp. fo, 583. R | 

Le] E. 16 G. 3. 1776, Cowp. 451. | 
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pay their ſhare to its burthens, are not in- any ſenſe-its ung 
that in the caſe of [a] the Har wich light - houſe the ſole reaſon given 
fort that deciſion by the court, after much deliberation, was, that 
{©:the tolls were not locally ſituated in the pariſh, and therefore not 
14 rateable there: that this caſe was in poĩnt: and that not one 
penny of the ſum aſſeſſed is even paid within the ward, hut to a 
treaſurer living out of it; and that the only pretence to charge it 
in the ward is, that the office for tranſacting buſineſs. is within it: 
That eight parts out of nine of the ſum aſſeſſed ariſes from the pro- 
fit of pipes and branches lying within the city of London, borough 
of | Southwark, county of Middleſex, &c. and not locally within this | 
ward; and therefore that the inhabitants of this ward are to that 
extent over- rated. And ſuppoſe a riot in Southwark or Midalgſeu, 
where a large proportion of this property is collected, ſhall it be 
ſaid, that this property cannot be made a ſubject of charge, can- 
not be made to contribute there? that it ſhould bern and -hould A 
not there, is equally unreaſonable and illegal. 

3. That the directions of the act of patliament not Tr bom 
e the reſpective proportions of the perſons charged have 
not been truly adjuſted; and therefore that on that ground alſo the 
rate was void. That the 5th ſection of the ſtat. 27 Eliæ. to Which 
the riot act as to this purpoſe. refers, directs, that this aſſeſſ- 
ment ſhall be made rateaby and proportronably : that the ſum now 
levied has been rated and collected in the manner, in which the 
general land- tax is rated and collected upon landed property: that 
that has been done by the officers of te city generally, who have 
never rated or collected any other than the land-tax: that it is 
true, that by a particular ſtatute 21 G. 3. thele ſhares or profits 
are ſubjected to the land-tax; and that in this particular ioſtance 
and for this purpoſe theſe ſhares. are aſſeſſed by the ſame officers, 
by the officers of the city: but that they are not authoriſed to in- 
termeddle in any other inſtance or for any other put poſe; for that 

in all others the taxes are rated and collected by the officers of be 
wi that this newly aſſumed power has in this inſtance been 
exerciſed by the city officers in a manner injurious and unequal; 
that they have not aged ar other inhabitant, any en for 
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part of their perſonal prop zerty; of even; a8 the caſe beg 1783. 
0 the other public companies: that this charge therefore can- 
be ſupported as rateable and proportionable; and that the whole 1 1 


fatn Which has been rated upon the real property of the plaintiffs Davis & ab. 
within the Ward, upon that property which 1 I the hands uo W 85 
has not been under charge, has been ae. 
Fr the defendants it was inſiſted, that 8 this ation. the firſt 
queſtion that had been made by the plaintiffs could only be 
ne into: that here, : where there could be no appeal, the ation 
ould have been for an exceſſive diſtreſs: and that, where there 
Was a tight to take part, execeding'| in the quantum andy not make 
the 3 treſpaſſors. eee yd 5:6 206 
_ That, with reſpect to the firſt point, the engine was a local 
viſible property; fixed to London Bridge: within the ward: that it 
was ſolely by the operation of the engine, that the water was 
diſtributed through the whole extent of the works; and that this 
engine was wrought altogether within the ward. That, ſubject 
to whatever riſque or expence it could be fair or teaſonable to 
estimate, a clear gain to a vaſt amount was as certain, as the flux 
or re- flux of the tide and the wants of mankind. + That in the 
, ge ed the word © inhabitant” both in the ſtatute for the 
ir of decayed bridges by [a] Lord Cole and in this very act by 
[4] Lord Hat, he m 16 * hath lands or tenements in his oon 
poſſeſſion” is ſuch: that theſe ſhares are in legal conſtruction a 
tenement: that the caſe of [e] the K. v. the lahabitants of Car- 
dlington was in point; for there the toll was not paid within th 
pariſh, any more than in the caſe before the court: and that, if 
this property is not rateable here, it cannot be rated any where. 
Hut that (be this as it may and even tho' the whole without the 
ward were not) ſuch part at leaſt of this property, as lies within the 
Ward, muſt be rateable ;' and that Will be ſufficient” to' intitle D 
the defendant to judgment. 1 | 
It was inſiſtec in reply, That, with reſpoct to that point upon 
which an anſwer had been attempted, the authority relied upon 
had not the ſmalleſt application; as in the Cardington | caſe the 


e for's the Pallas Wrong which the demand of toll was made, 
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— lay mme wbich bad aſſeſſed it: and) that, RNs "ig 
to the difficulty or pretended;impoſſbility- of rating this property. 


. . | Oe wo tra 


__ = | verſus, Elſewhere, it was as eaſy to rate the ſums paid for water, in the 
5 Daves & a”. pariſhes where they were paid or in which the charge aroſe, at he 
W np rents of houſes in the patiſhes where houſes ſtand. [a}- ? 


That, with reſpect to the objection made to the ation, Dun 

Wien as here, the juriſdiction, and not the rate and pro is 

3 _ exceeded, every one is a treſpaſſer; and that this therefore is an 
TT  -- illegal, and not merely an exceſſive, diſtreſs : that the true ſtate 7 
42688 | the point was, that the defendants had not taken too much on a 


N 35 | | right rule; but by a rule different from * 5 gy ou 
| 6 to act by, and by a W one. | j 


F 
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uller, J. 19316 full 


„eee teen you rede e this 3 in an aQion? 


T; is true, there is no appeal; but if the order is irregular on the 
face of it, why not remove it by certiorars? If the certiorari is 
taken away, are not we bound, are not we a cu re pr rp trying 


5 the merits of the rate in an action; N 

a6 1 e ee aber eee ee t Gee mat 
2 1 Lr ſtated to whe court Nad en of his enquiries reſpecting 

4 hun the mode of rating the Tor ſbire navigations: he ſaid, that the fire 
. | | and Calder navigation was rated only at the two extremities, at Zeeds! 


and Wakefield : that they were rated at Wakefield, by the name of 
the proprietors of the navigation, at 1200 J. and Bo about 120 J. 
per ann.; which was a third part of the poor rate for the whole 
town. en _ mou to all n town rates A the ede 
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fa} The ft. 22 & 23 Car. 2. c. 15. (for t the maintenance of As of thoſe ee 
the city of London, which were burnt in the fire of the year 1665, in which ſire the church uf 
St. Magnus London Bridge, Which ſtood in the ward in which this queſtion ariſes, was de- 
/ ſtroyed) ſubjefs ** waterhouſes (which waterhouſes ſhall pay in their reſpe&ive pariſhts 
where they ftand and not elſewhere ) to a proportionable aſſeſſment with all other hereditaments 
in the/parith: and the annual land-tax acts, ſince the year 1709, direct the aſſeſſments u 
on the tolls and duties belonging to the proprietors of the great Tori ſbirs navigation to 
5 made in no other towns, thro” which the navigation runs, than the towns of Leeds and 
FF Wakefeld. ' R. v. the undertakers of the rie the rivers Aire and Calder. M. 29 
| 68.3.1788. 2. Durnford: and Eaſt, 660. 5 
From hence it ſhould ſeem, that without ſuch ſpetial proviſion this property muſt in the 
idea of the legiſlature have been aſſeſſable in thoſe pariſhes, in which its ſeveral branches 
and dependencies lay, or thro' which a paſſage was made. Sed vide the caſe above cited; 
tho' nothing was there poſitively decided, except that the juſtices are, 1 ſpeaking, 
the proper judges of the qnantum; and chat, unleſs the inequality the rate appears 
manifeſtly and neceſſarily upon the ſtate of ny cale, the court wall not Aa it. | 
* J. [ tax, 
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tax, Wee a fe years ago; and that they had paid down 554 + 23 3. 


to be exempted from that charge. 
The court baving looked into the land-tax act of 1 G. z „foun 


d, Arc al 


verſus © 


that the 7 orkſhire navigations and the London bridge (Mio Whack, Davis & al. 


| were aſſeſſed by that act; and that the ſtat. 21 G. 3. Was. copied 
flom it. And * now directed an epquiry with dee to their 
payment to the land- tax from the earlieit period. 

It appears from the ſtate of the caſe of [a] the K. v. the Under- 
takers of the navigation of the rivers Aire and Calder; that they were 
made navigable by ſtat. 10 & 11. 3. c. 19. anno 1699, amend- 
. edb * 14 6.3. 6, 96. : that the tolls and duties had been rated 
to the poor at Leeds and Wakefield from the year 1713 and at 
Wakefield from the year 1759 (and at no other places) for the 
whole navigation at 1200“. a year: and that in every land- tax act 
Ance the year 1 709 (ten years after the act pa ed for making them na- 
wigable) a clauſe is inſerted, that no aſſeſſment ſhall be made upon 
them to this. tax in any other towns, through which the nayi- 
gation runs, than the towns of Leeds and Watefield. 
The court ultimately differing, the 1 now, delivered their 
opinions ſeriatim, as follows: , | 

Buller, J. (after fully ſtating the caſe.) 

This caſe has been twice argued and ſeveral. objetions made to 
the rate upon this property. 

But the general, and I think the only real, queſtion i in the cauſe, 
is, Whether this property is rateable in its nature! 

- The ſtatute of 1 Geo. I., Which is commonly called the Riot A, 


TS 20 
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directs, «© That a rate ſhall be levied and made upon the inhabit- 


ants of the © hundred, city or town in ſuch manner and form and 
cc by ſuch ways and means as are provided by the ſtatute made 1 in 
* the 27 Eliz. c. 13. 

Ihe ſtatute of the 27 Elix. directs, That the juſtices ſhall tax 
* all towns, pariſhes, villages and hamlets, towards an equal con- 
« tribution ; and after ſuch taxation made, the conſtables, &c. (hall 
e tax according. to their abilities every inhabitant and dweller in 


every ſuch On, Sc. towards the payment of ory. . 


ment.“ % 5: 
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very man's ability to pay depends upon his property. "i 
rler queſtion therefore: upon 2 merits and rr Ja. 
tice f the caſe is, enn 
| 1 4c are the plaintiffs poſſeſſed e e 
The anſwer to this queſtion appears upon the caſe to 10 this : - 
That the Wharf is worth 11/7. 135. 44. per annum; that they 
* a ſecretary's houſe of 1 J. 115. 6 d. per annum; a fire engine 


Worth 2/. 65.8 d. per annum; aut they have water-works ür 


2, 50 l. per annum. . 8 2 


They are rated for all this property in the mae prop ortion © 


as other perſons are rated for their property; and they ought to 


pay for all this, unleſs ſome legal objection or un can be 


made againſt \ a F 


For not only the expreſs words of the Wen but the true prin- 
ciple of taxation, requires that every man chouid pay according to 


his ability, or in other words according to that which he has. 


And no man, who can be brought within the letter, ſpitit and 


meaning of the act, ought to be exempted; becauſe the exemp- 


tion of fone throws the heavier burthen upon others, whereas all 
burthens of this ſort ought to be as equal as poder 


But, it is objected, that the at in the waterworks : are not 
rateable; 


Firſt, becauſe they are ſabject to great 10 and expence, and , 


theiefors the value is uncertain; _* | 
| Secondly, becauſe they have never been rated ene Ws 
As to the firſt objection, it is not made out in point of fa, 
fol there is not a word tated in the caſe about uy eien or 


| e 5 
The property ſtands Wütend to be of the el value of | 


2, 500.3 and the profits are as certain as the profits of any teal 


property can be. There muſt neceſſarily be ſome expence about 

ſuch works, but, notwithſtanding that, Hey E to be of the 
value of 2, 500 J. per annum. 
There is a great expence and a great uncertainty as to the tink 
produce in all caſes of land and of houſes too: but that was never 


thought to be an objection againſt their being rated. 
In the caſe of land there is great expence of plowing, manur- 


ing and ſowing ; and after all that is done, there is a great! uncer- 


tainty as to the quantum and value of the . 
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That depends upon the goodneſt or 0 of the ſeafon, and 
in ſome, years there is no crop at all; as the farmers in many parts 
of England knew by experience in the courſe of laſt year, when 


they were obliged to plow,up again the land which was ſown. Davis & al, 


So in the caſe of houſes, it is uncertain what expence is neceſ- 
190 ta each particular year. Still the owner 1s rateable in 64 885 
or them. / 
If it is ſaid, the land or houſe is ill of ſuch annual vaſt, not- 
withſtanding the produce is not the ſame every year; 
Ĩ be ſame anſwer will hold in this caſe: and upon the facts 
here ſtated I muſt take it, that theſe works will let for 2, 500 /. 
* annum, cummunibus annis, notwithſtanding the expence upon 
them. 

The caſe of Rouihi v. Gell is not ſo applicable to the preſent, as 
the counſel for the plaintiffs would wiſh to have it conſidered ; for 
there it was exprelsly ſtated, the duties were uncertain and varied 
every year, and yet they were holden to be rateable. In that caſe 
it was admitted by the court, that lead-mines were not rateable, 
and yet the owners of the duties upon thoſe mines were held 
rateable ; though it was uncertain whether they would receive any 
profit or not. 

If. they receive no profit, of courſe they could not be rated : and 
therefore the queſtion in all thoſe caſes is, 
| Whether the property does produce any profit or not ? | 
Till it does yield a profit, it is not rateable : but the moment it 
does yield a profit, it becomes a fit object of taxation. 

The reaſon why lead-mines are not rateable, is not, becauſe of 
their riſque or uncertainty ; but becauſe the ſtatute of 43 Elix. 
having mentioned coal-mines only, has been deemed virtually to 
exclude and except all other mines: and ſo it was held by the 
court in the caſe of the Governor and Company for ſmelting lead 
againſt Richardſon. 

As to the objection of non- uſage and that this property ought 
not to be rated, becauſe it never had been rated; I was a little 
ſurpriſed to hear the caſe of 475 and Maunſell cited as an autho- 
rity to prove, that uſage ought 
there decided, nor indeed was any thing decided in that caſe; for 
the court, materially differing upon the merits of the cal granted 
a new trial, 
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to govern : for no ſuch point was 


Firſt. 


1783. 
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Pirſt. 2 That the facts might be more fully ſtated, and 


I. 


verdict, and fo to carry the matter to the laſt reſort. 


Uſage in no caſe can make law againſt an act of parliament : In 


many caſes it may be material to be enquired into, ' becauſe the 


words of a ſtatute may be doubtful, and there may have been a 
long and uniform uſage under the act: there uſage may ſerve 
to ſhew what is the true conſtruction of the act, and is con- 
ſidered as a contemporary expoſition of it: but then the uſage 
muſt be general and extend to all caſes within the like reaſon ; 


for uſage cannot authoriſe one conſtruction of the ſtatute in the 


north and another in the weſtern part of the kingdom. | 
Uſage had no effect in the King and Cardington or Rowlls 

and Gell. | Sod ry Papas FTE Nr 

In the King and Cardington, Palmer was ſeiſed in fee of the 


navigation of part of the river Ouze and all the tolls of coal, and 


had the power of erecting ſluices and taking tolls there. Palmer did 
not reſide in Cardington, nor had any perſons there to receive the 
tolls; but they were paid at Barton or Eaton. This river was na- 
vigable, and the tolls were received for above one hundred years; 
but it was never rated to the poor. The court held Palmer rateable 
in reſpect to theſe tolls: yet he had no property either in the ſoil 
or in the water: he had merely a power of erecting fluices and tak- 
ing tolls: the ſluice neither did yield or. was capable of yielding 


any natural produce of itſelf. | 
A houſe yields no natural produce of itſelf ; and yet a man is 


rateable in reſpect of it. 3 TE 
The plaintiffs have the ſame property in' the trunks and pipes 
as Palmer had in the ſluĩce; and they have alſo a ſeparate property 
in the water: they have, and for one hundred years paſt muſt 
have had, as ſettled valuable property as any man can poſſeſs. 
It is true, that during that time they never. have been rated; 
but the ſame circumſtance, as I obſeryed, occurred in the King 
and Cardington. There it was expreſsly ſtated, tolls were paid for 


one hundred years, but they had never been rated. Upon enquiry it 


appeared in that caſe, there were fourteen fluices in the river and 
only one ever rated, and a great majority cf ſluices throughout the 
kingdom were never rated at all; but, notwithſtanding that, the 
rate was holden to be good. enen 


—— 


Secondly. To give the parties an opportunity of getting a ſp ecial 


In 


ev. 


e Term 23 Geo. 3. 


| FFT Rowll v. Gell, the duties i in queſtion had never been aſlefled = 
before, though the Duke of Devonſhire had paid for the like duties 
in other places. It appears by the additional ſtate of this caſe, that 


k 


land-tax. 


It is true they have been rated by name; but, if they had not 
been expreſsly mentioned, yet there does not ſeem to be any doubt, 
that they would be rateable under the general words of the firſt of 
V. & M., which words are: * all other yearly profits and heredita- 
«© ments of what nature or kind ſoever,” . 

The manner they are charged to the land-tax is material to be 
attended to; for they are not taxed at any gtoſs ſum, but at 45. 
in the pound for their full yearly value, as all lands are : and there-- 


fore the legiſlature have proceeded upon the idea, that theſe water- 


works produce ſome clear annual value. 

The uſe I make of their being rated to the land-tax is, that it 
decidedly proves, the property is ſuch as is rateable in its nature; 
and that it is capable of producing a certain yearly value: but, 
ſuppoſing they had not been rated or rateable to the land- tax, I 
don't think that would have governed this queſtion: for the land- 
tax ſpecifies almoſt every thing by name; and, if theſe works are 
not mentioned and therefore not rateable, it by no means follows, 
that under the general words © every man is to be rated according 


ſpect of this property. 
Mr. Davenport ſaid, if the water was carried in carts inſtead of 


Pipes, the pump would not be rated for the value of all the water, 
carried from thence. - 


If that is fo, it will go a oreat way towards deciding this queſ- 
tion in favour of the plaintiffs. There is no difference with re- 


== to a man's carrying water to a place where it is conſumed. 


Whether it is carried in pipes or in carts is quite immaterial. But 


I hold in the caſe put, that the pump would be rateable to the value 


of all the water carried from thence ; for the pump is the perma- 


nent viſible: property; and the quantity of water carried from 
thence conſtitutes the produce of the pump. 


Suppole a gardener contracts to ſerve twenty families, and carries 


all his crop to their different houſes, certabilly he would be rate- 
Se for the whole of his garden, where his garaen: lies. 
3 Uu In 


Arx! ns & al- 


the property in queſtion has always been rated and pag to the Data a, 


« to his ability, the plaintiffs will not be liable to this rate in re- 
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In the King and Miller [a] which was cited, Shillicdinediemiſed, 
to Miller at a certain place near Che/tenham'four acres of ground, 
in Which was a well of water, called Cbeltenbam Spa, at the rate 
of 100 J. per annum. The caſe ſtated i is, the lands aud buildings, 
independent of the well, were worth one hundred pqunds-angual. 
ly: the rent paid was 80 /: and the profits aroſe from the mineral 
water and the ſale thereof: and the company, reſorting chevere, 
which was very various and uncertain, made up the teſt. 

The court held, the ſpring was rateable for the produce of it. 
That was the only queſtion in the caſe and upon which the court 


gave any opinion. Nobody doubted about the lands or buildings 


and the value of them : and the value of the well was diſtinctiy 
ſtated, in order to bring that queſtion before the court; who held 
that the occupier was rateable for the whole one ri «I pounds 
a ear, 

"The water, and the profits ariſing ai it, was egy Hachwasi there 
rated. The labour was as requiſite to draw and: bottle the water 
in that caſe, as it is to collect it in the preſent; but that did not 
prevent the rateability. In order to get coals, great labour is ne- 
ceſſary. Engines and other machines muſt be uſed. There is a 
conſiderable expence attending it, and the profit uncettain; but 
yet coal mines are expreſsly rateable by the words of the ſtatute: 
which ſhews the circumſtance of labour being or not requiſite was 
not the line adopted by the legiſlature. In the caſe of the King 
againſt Miller you will obſerve alſo, the profits were ſtated to be 
various and uncertain; and ſo they are in all caſes of tolls: but no 
point is better ſettled, than that tolls are rateable. 

That does not reſt upon the authority of Keb/e only; but tat 
caſe is recognized and allowed by the court upon all occaſions. 

Enquiries were made by my Lord's direction in the courſe: of 
ſome caſes pending in this court; and it was found, that the tolls 
at Wickham had been rated ever ſince they were taken: : and the 
King and Cardington and other caſes have been founded * that 


Principle. 


This is a viſible, permanent, property, yielding profit 3 and-a as 
A, I think rateable, | 


FOR 2 ä 


2 


[-I Fr. 17 G. 3. 1777. | Cowp. 619. Ee 
| The 
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be ſecobd ohjection to it was; that, ſuppoſing. the ** 
rateable, yet the rate 18. bad, becauſe the conſtables have taxed 
more than they ought to have done; as many pipes, trunks and 
branches lay out of the ward, and even, out of the city. 


329 


LS wv 


178g. 
— — 
ATxins & al“ | 


verſus 


Davis & al'. 


In anſwer to this, firſt, I am of opinion, the whole BFAPSrty.. i... 


rightly tated within the ward. 


Secondly. If not ſo, as ſome part of this water, with. its pipes, | 
Se. is within the ward, it is rateable there: and, as it does not 
appear, upon the face of the rate, that any thing out of the ward 


is rated, this objection cannot be made in this action. 
The objection applies only to the quantum of the rate. 
Firſt I ſays the whole: property, is rightly rated within the ward. 


The ſource of the property is there: the water is collected there 


by means of the fire- engine and other works fixed there; and 


there it firſt. becomes the property of the plaintiffs. When the 


water is once còllected by means of the fire- engine and brought 


within the plaintiff's lands or buildings, it is as much private pro- 


perty as the land itſelf. Whatever is dene afterwards is only for 
the purpoſe of vending that property to a greater advantage. 

But | eng, ſuppoſing the plaintiffs ought not to be rated for 
the whole produce of the water where the ſouice is, that objection 
is. of no avail.in. this action. 


The plaintiffs are rated for the ks. : they have water⸗ 


works. within this ward, for which they are liable to be rated: 
therefore the objection goes only to the quantum of the rate. 

The legiſlature has veſted the power of apportioning the rate in 
the 3 of the juſtices and conſtables ; and their determination 

was final and concluſive. _ 
Wherever an appeal is given at the quarter ſefions againſt a 
rate, the determination of the juſtices as to the equality of the rate 
is concluſive : and, where the legiſlature think fit to veſt ſuch a 
Power in any ſet. of perſons without appeal, it muſt alſo be con- 
cluſive. 

There is bs. in which it is more neceſlary that their deter- 


— — 


mination ſhould be concluſive, than the preſent: lor, if ĩt be not 


ſo, the inconvenience will be monſttous. 


If the juſtices or conſtables made a miſtake of one thilling in 


rating only one perſon too high. or too low, the whole rate would 
ba _ 3 d * ne r Ne RR an len. 


+ 
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1783 3. In Juſtice or a conſtable exerciſe a iſceotion; which the ſtatute | 
bas placed in their hands, corruptly, they muſt be puniſhed crimi- ' 

argen nally for ſo doing; but ill the rate muſt ſtand: and you cannot 

| Davis & al, inveſtigate property or equality in an action, unleſs there is a total 

| want of juriſdiction or the rate is void upon the face of it. What 

"Fr I have juſt ſaid is an anſwer made to the laſt objection by 

Mr. Davenport: namely that the conſtables "_ gone by « "my. 
rule. 

Therefore upon the whale, in my opinion there ought. to be 
judgment for the defendants. | 

WO ee Afar Abu, J. ; | 
F . This certainly is a queſtion of very great general concern : and 
it does ſeem to me that in a doubtful caſe uſage gal to have 
great weight allowed it. 

It is expreſsly found, this is the firſt attempt to rate property of 
this kind; though the ſtatute for making the hundred OR; is as 
old as the time of Elizabeth. | 

Therefore the uſage in this caſe does ſeem to be ae and 
to have ſo obtained in every part of the kingdom with bn to 
ſuch property. . | 

"There are a vaſt number of water-works, particularly in this 
metropolis. The rule has been held in all: there are a vaſt num- 
ber in other parts, in Glouceſterſhire for example; and no inſtance | 
has been ſhewn us, in which in any part of the LONG; works 
of this kind have ever been rated. Wert! 

This would at leaſt make one very cautious in eſtabliſhing a new 
precedent ; and in my opinion it is not enough to ſay, this is in 
effect valuable property, and therefore ought to pay. EBAY 

If we were fitting here in a legiſlative capacity, that arguineht 
would certainly have great weight ; but it is our province jus dicere, 
non dare. This muſt be governed by the ſame rule as the caſe 
of rating to the poor; as the words of the 27 Eu. and 43 * 


are nearly ſimilar. 


And it ſeems to me this ſpecies of property ought not to be rated 
under thofe ſtatutes. 
-- It clearly would not be rateable under the words of 43 Blizabeth, 
ſo neither does it ſeem to me to fall within the meaning or ſpirit. 
The meaning of the legiſlature ſeems to me to be, that the oc- 
cupier ſhould be rated in reſpect to things yielding a certain profit, 


and not where the profit is uncertain and depends upon conſtant - 
labour and expence. 


- 


2 There 


Tz 


Trinity Term 23 Geo. 3. * 35 
There ſeems to be good policy in exempting ſuch kind of pro- 1783. 


perty; as it is an encouragement to adventurers upon hazard- 5 
ous undertakings, by which, if they do ſucceed, the public are meer ke 
materially benefited : and the moment they bave ſucceeded, if Davis & ap. 5 
their property was to be charged with a rate of this kind, cer- 
 tainly it would be a great diſcouragement to ſuch enterprizes. 
I could be glad to know, [what part. of this Property is 
rateable? SHES 
HAI firſt projector of Wee we all know was ruined by 
Suppoſe he had lived long enough for it to have yielded ſome 
— Would you forget all the expence he is at before he ! 
18 reimburſed? Who is to lep the account and ſtrike the | 5 
ballance? | 


All theſe difficulties prove ſirongly to me, that theſe uncertain. 7 
profits were never meant to be rated. 
As to the caſes upon the ſubject, the whole tenor of the autho= 
rities certainly run ſtrong: the other way. 
In the King and Yandewall [a] rents and caſual 1 of a 
manor were held not rateable; and yet, as to theſe things which 
are uncertain, you may certainly ſet an average price upon them, 
taking the average of a given number of years. Upon that aver- 
age you might ſtrike a ballance and ſay, rate them at ſo much, 
becauſe in ten years they haye produced: it: but they have been 
held not rateable. 
Ia the King v. Richardſon 101 certain parts: of the lead ore 
were liable. In reſpect of lead- mines the queſtion made was, 
Whether they were liable to be rated to the eur; It Was held 
they were not. 
The determination ſays, che act bn tionen only coal-mines, 
which is in excluſion of all other mines. 
In the King and Rebow a {light houſe was held not rateable, 
though a conſiderable revenue is raiſed by them, upon this 
principle, that the ary were uncertain and Fre gent en an 
expenditures.” _\ | | 
In the 7 and elle 14 a  alt-office wa held ok 2 cateble, Hr 
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1784. uz Ke 540. Tolls were held rateable tis true: but in the . 
So fit place I hold that to be a book of no great authority. My 
| NT brother Bu/lrr ſaid it was recognized in ſubſequent: caſes. At all 
Davis & al”, events it does not appear what the nature of the tolls were. Je 
might be for piecage ; that is in the nature of a rent for the land: 
for this is an acknowledgment in reſpect of the uſe made of the. 
land, payable to the owner of the ſoil.” There might be ſome 
reaſon for it, if in the nature-of a rent paiC for land: but I am 
not ſaticfied with an authority, which without ſome ſuch facts ſtated 
does not appear to me to be warranted upon principle. 
As to Riabils and Geli and the Ning and Cardington, I bappeseck 
to be neceſſarily abſent when thoſe caſes were determined; there- 
1 fore I cannot preciſely ſay upon what reaſoning the court went, as 
3 the ground of their determination. As to Roi and Gell, the 
leſſee of the mines was rated for lot and cope, which is a certain 
portion of the ore paid by-adventurers to the leſſee, without any 
riſque at all run by _—_ "RO might pohly by the gtound of that 
determination. e 

That is not the caſe A Here the deny bas no certain pro- 
fit. Suppoſe the pipes burſt, or the engine burnt, or any accident 
of that ſort ſhould happen to it ? 

If the engine is burnt, be might not have any profit at all for 

>. twelve months; before which time it might not be reinſtated. 

| Therefore certainly the contingent profit of an engine, which de- 
pends upon conſtant labour and expence and if any accident ſhould 
happen might be rendered totally uſeleſs and unproductive for 
twelve months, is not like the caſe of Rc and G; where the 
party at all events received part of the ore himſelf, being at no 
labour or expence: therefore that might be a groune for that. 
determination. 

1 have ſaid; that in the lens of the King and Cardington I was 
not preſent, I cannot therefore ſay what W were ſubmitted 
to the court. 

But I cannot help apiag oder my preſent ideas, I ſhould have 
been under the neceſſſty of differing, When that judgment was 

' given ; there being a great number of precedents the other way. 
I am not for extending the law. If it is neceſſary to alter it, 
the legiſlature are to do it, in whoſe province it more properly falls 
than in ours. Therefore I am of opinion, there ſhould be judg- 
mant for the Plaintiffs, 
Willes, JI. 


FR Tay Term 255 un 4 


Mills, J. $ £837 4913001 366 4 
We the caſe has rl fully fred ind 110 3 n 
upon at large by my brothet Buller, I mean to ſay little more than 


that I entirely agree s him in opinion; that theſe water-works 


_ -are rateable; propetty; 127 1924 1575 111g 
Many objections, were "es their e e 

- 1 Firſt, That the profits aft uncertain, and there is great riſque ; 
3 of that ſort: is ſtated in the caſe. Indeed property of all 
ſorts is liable to change its value, as houſes and lands; but my 
is never-confidered as any objection to rateability. _ 

In Rew!li:and Gell, the lot and cope produced 500 J. A year 
ſome years: many years it varied; but was holden rateable. 
Tolls of markets, ports or navigations, and many other ſpecies 
of property are held rateable; though the value is uncertain _ 
changeable, 

las this caſe no objection is ſtated to thi value of the property: 
which is ſtated to yield 2, 500 l. a year, and has ow at the rate of 

4. in the pound land- tax upon this calculation. 

This is not like the caſe of Jones and Maunſel, where, though 
the degree of herbage and pannage might be uncertain, it might 
be rateable though not judicially determined ſo. The rule was 

not denied in Robſan and; Hyde a], that where the ſubject matter 

Was a valuable, permanent advantage, it was rateable and taxable. 

The ſecond objection is, this was never yet taxed ; and it is 

innovation to burthen it by a new duty in the quality of a 
taxation. | 

That every man ſhould be rateable according to his ability is 
looked upon as ſound and good policy. Before the 43d of Ela. 
coal-mines were not rateable, nor for many years afterwards. 
Many new ſchemes of improvements, till they became valuable, 
were omitted to be taxed ; and yet taxed afterwards, 

A houſe is rated, as ſoon as built, without regard to the build- 

ing: fo theſe; things, when they become valuable, are the ſubject 

matter of A -A without . N N in F090" ng 
ſcheme, - 

The toll of ate were held rateable; as ad i in 3 Keble 540. 

in Charles the2d's time; and the ume caſc is 9 ti in . 419. 
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It was there ſaid by the Court, that there, was a tell time out of 


— mind, but it was never taxed to the poor, though liable to tax 
Arxixs ah ation. 80 Freeman and Keble e No it is univerſally known, 


25 
Davis & al'. 


they are liable to taxation. ne YOMLMIDR {E214 
Perſonal eſtate is hardly e ever taxed ; 8 in ſome inſtances tax- 
ation of perſonal; property is allowed. 


In Rob/on v. Hyde yeſterday; we chewed ke the firſt une a tax 
of a chapel erected ſince 1695, Which never paid before. f 

In the King and Cardington ſluices erected for 100 . were 
determined rateable, though they had never paid before. This 
has been denied to be law by my brother Aßbburſ; though it was 
the unanimous opinion of this Court in his abſence. 

Upon the authority of theſe determinations, I conceive, that 5 7 
circumſtance of this property not having before been rated, is no 
objection to its rateability, 

The next objection is, that from the nature i the ſubje@ i it- 
ſelf; theſe water - works are not rateable. That the property con- 
ſiſts in the uſe of the water, and the mechanical inſtruments and 
pipes uſed in raiſing and conveying it; but that the proprietors 
have neither the ſoil above nor the ſoil below the pipes; and that 
the pipes are the property of the truſtees of the water-works, - 

IJ admit that: but the water upon which the profit ariſes, is a 
ſubject rateable; and was ſo determined in the K. againit Miller, 
in the caſe of the Cheltenham Spa. It appears from ſtat. 5 V. & M. 
c. 10. /..57. and Maitland's hiſtory of London, p. 160, that theſe 
water-works were granted by indenture from the city of London in 
the 25th of Eli. to Peter Morris for a term of years. 

Maitland ſays, Peter Morris was a German, and that theſe water- 
works are ſtill the ſame, as are performed by the preſent machine 
in the arches of London bridge. He ſays, that the Lord Mayor and 
the city of London for his encouragement. granted Morris the uſe 
of one of the arches of London bridge for the. water- works: but, 
one machine not proving ſufficient” for raiſing the water, his ſuc- 
ceſſors had more arches granted for erecting more engines, five in 
number. This grant contains a licence to erect engines, and it 
contains a grant of two! plots of ground, and alſo a legſt fer 500 
years on a reſerved rent, with a grant of three arches. of London 
bridge to erect machines. 

This is not a property ariſing from the ingenuity merely of a 


man's head, or the work of his hands : the above therefore are to 
me concluſive Arguments of rateability. ; 


But 


8 Trinity Term 23 Geo. . 335 
But ſuppoſe the fact not to have been as is juſt ſtated : ſuppoſe 1783. 


there had been no reſervation of rent upon a leaſe, if the determi- > 


ATxins&al' 


nation of the King and Cardington is right, it Suren not have varied 
thin caſe. 9 Davis & al'. 

In that caſe Palmer had not the water or ſoil under the letters 
patent or act of Parliament, but only a right in the navigation and 
a power of erecting ſluices and fo forth. 

As I underſtand this is to be turned into a ſpecial verdict, I thall 
forbear to ſay more. As all the profits ought to be liable to 
the burthens of the public, and as they are as certain as the 
rents of lands, J am of opinion they ought to be rateable : 
and the conſequence of this is, judgment ought to be given for 
the defendants. | 72 
Lord Mangſelu. * 

In this as in the other [a] caſe, both 1518 being of general 3 
and extenſive conſequence, we have taken great pains to come to 
a certain and ſatisfactory concluſion. We have not only con- 
ferred, but we have exchanged our doubts in writing; and, there 
ſtill remaining doubts, it does honour to the Court in my opinion, 
that we ſhould each give his own opinion. 

The caſe has been very fully and very correly tated, and there- 
fore I will come to the queſtion directly. 

The whole turns upon the nature of the thing, concerning 
which the queſtion ariſes. That thipg is not land, houſe or tene- 
ment: whatever the plaintiffs have of that ſort is ſeparately 
and particularly rated ; the a the ſecretary's houſe, and the 
fire-epgine. | 

It is not ſtated, that the Mlointiffy have any property in the 
water or ſoil of the river. They can have no property in the 
water. The water of the river is common and free as the air, 
till by labour a part of it may become property. Individuals may 
ſo acquire it, 

It is not Rated, that they have any property in the land, 
under or over which the wheels, trunks and pipes are laid. It 
is molt” probable, though their title is not ſtated nor any thing 
concerning it, that they have only a liberty to lay them. 

Theſe pipes and trunks cannot by any cultivation be made to 
yield any produce of themſelves: they are the mechanical 


eat 5 


— 
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[a] Robſon v. Hyde & al. yeſterday. 
N XX machines, 
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1783. machines, engines, inſtruments or tools, Which the plaintiffs 165 . 
| — Gin performing the labour of raiſing add conveying the water of 
ATxins&al" the Thames to the houſes of thoſe who hire and employ them, 
Ban Now I take it, that the profits, made merely by the ingenuity 
of a man's head or the Work and labour of his hands With or 
without mechanical tools, are not a rateable Fan Kutten * 
27th or 43d of EAH l. h 05 ene (E145 
Any argument from the word“ inhabitants? „ which f is in Both | 
| ſtatutes, and the words according to their ability” which are 
exprefled in the firſt in and neceſſarily _— in the . 
proves too mach. h rene 
It proves, the more a er or a phyſician or a porter or a 
carpenter earns by his labour, the more he is to pay. 
But by conſtant uſage (and I know not upon what other ground 
it is) ability to pay is meaſured by the local, viſible property in 
the pariſh: and in this caſe the plaintiffs may, for any thing that 
appears, not be inhabitants: they certainly are not rated 3rd in- 
habitants, but as occupiers of property rateable. ; 
- The Court upon the 43d of Eliz. has paid great regard to the | 
conſtruction put upon it by uſage ;' and have often directed in- 
quiries into ſuch uſage, and in my apprehenſion very rightly for 
_=— | many reaſons, The words of the ſtatute are very looſe and very 
general, and they may be conſtrued into any latitude,” even to 
make all a man has and all a man gets in any way the meaſure/of 
2 his ability: for, truly and ſubſtantially, it certainly is ſo; but 
_ 1 uſage has explained it and narrowed it: and 1 know nothing of 
1 any uſage that ſays, a man ſhall pay according to his ability in the 
3. obvious common ſenſe of the word, i e. all he gets or makes by 
* his efforts or abilities. If this were the rule, every profeſſion 
would be liable to be taxed for all they get upon an average: their 
profits may be aſcertained upon an average, as much as the bridge 
water-works, If we don't find it there, I know'ef nothing but the 
words of the ſtatute, to prevent taxation dein carried to that 
1p BY extent. 
RB Another reaſon why uſage mould Havs great webe is, it is law 
1 6 in daily execution, and every body is intereſted to the extent of 
the contribution: and therefore, where a ſpecies of property for 
200 years has never been looked upon as rateable, it is a ſtrong 
contemporary expoſition of the ſtatute. 


The 


Trinity Term, 127 Geo: * 


The buſineſs of raiſing, collecting and conveying water from 
rivers or ſprings for the ſupply of houſes upon all occaſions exiſted 
notoriouſly in this kingdom before the reign of Elizabeth, and 


have everſince. For it occurs to me, the Hampſtead water-works de- 


pend upon the a& of Henry 8: ſo that they muſt_ have exiſted 
notoriouſly before the time of Eliaabetb. And there are a great 
many other inſtances of profits, accruing from ſome. of theſe 
_ undertakings, which have been very great, and notoriouſly have 
appeared to be great from the price of the ſhares which they 
have ſold at; and yet to this hour it never has entered into any 
man's head to think them rateable to the poor. They have 
been bought and ſold ever AER the 43d of Eligabetb, as not Yiable 
to that burthen. 

I don't care (indeed I am afraid judicially) to make ſuch an ex- 
tenſive innovation in property, contrary to the ſenſe of mankind 
for 200 years. The argument of equality is very captivating, 


The policy of extending every tax is very wiſe ; and I have given 
way to it in ſome determinations, which have gone farther upon 


- principles than expreſs precedents warranted : but I recollect none, 
where aſpecies of profit, never rated before, has been held rateable. 

I mean thoſe late determinations, that have been alluded to: and 1 

entirely agree, it is no argument to ſay, that this or that individual 
thing has never been rated. 


That may happen from a variety of . but the queſtion 


is, Whether the particular ſpecies of property throughout the 
whole kingdom has never been rated? For whatever comes within 


the general rule of rateable property, is a fling rateable, and yet 


particular Hpecies of things may not be rateable. There is a great 
difference, in point of fact as well as in legal conſequence, between 


the circumſtance of particular perſens not having been ever rated 


though poſſeſſed of rateable property, and that of a ſpecies of pro- 
perty having. never before been rated any where throughout the 
kingdom, For the purpoſe of exemption it is not enough to fay, 
this particular man has this particular thing belonging to him; if 
it comes under the general deſcription. . Now it. appears to us, 
that this particular {pecies of profit, ariſing from collecting water 


from a navigable river and conveying it to the houſes of individuals 
who pay for it, has never been rated. 


In Rolle & Gell the duties on lot and cope were a rent, that 
was paid to the ow ners of the inberitance of the fee for that 7 
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Trinity Term 23 Geo. 3. 
fit: and, though it happened particularly that in that ſpec 


— ſtance they had never been rated for lot and cope, yet at 
N 0 the next door in the very ſame county, the Duke of Devon- 
Davis & al, ſpire, who has a leaſe of many mines under the Crown, had been 


rated, and conſequently was rated : they both lay 1 in Derbyſhire, in 
the very ſame count 

In the King and Cardington Mr. Palmer, or they addi whom 
he claimed, had not been rated, but tolls had been rated ; and 
that caſe of the tolls at Witkham, ſo long as above 100 years ago, 
the 22d of Charles 2, held them to be fo. 

And I remember upon the former occaſion [a] the authority of 
Keble being doubted ; and, that which my brother Wiles has now 
found of Freeman not having then been diſcovered, I ſent to 
Wickham to know how the fact was. The anſwer was, they were 
rated and had been beyond the memory of man ; from the 22d of 
Charles the 2d, a great way beyond the memory of man. That 
ſupported the report of Keble. E 

It is moſt certain, that in this very river one fluice was rated, 
and the navigation tolls all over the kingdom are rated ; and lately 
before us in the caſe of [5] the rivers Aire and Calder they were 
rated. 

The Cheltenham "RAY was rated by the produce of the land : 
the rate went only by the quantity of rent it paid; ſo. much for 
the profits of the land. A lime-ſtone quarry, or a marl pit, or a 
ſalt ſpring is the fame: it goes, as the mere value of the land: 
then the appellant was leſſee of the land, which land produced a 
particular commodity. That raiſed the value of the land, juſt like 
a lime-ſtone quarry, or a matl pit, or a ſalt ſpring, that adds to 
the value, 

The determination of yeſterday has been mentioned as an au- 
thority, that uſage does not wholly guide. Now that determina- 
tion went upon the moſt general, moſt univerſal principles, that 
can exiſt ; ze. that a man, the leſſee of a houſe which pays a rent 
2nd yields a profit, is rateable to the poor. That was the deter- 
mination : tho” ſet apart for the performance of divine worſhip, 
the Court held, the uſe it was applied to, being for the purpoſe 


Ak. 


nd 


- —— —⅛ 


11 In the caſe of Jones v. Maunſell. 

[5] E. 23 G. 3.1783, The company of Proprietors of the navigation of the rivers 
Aire and Calder. It was a queſtion, whether warehouſes (which the owners of lands ad- 
joining to the navigation might build and let were rateable to the poor, b 
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of profit, made it rateable. The uſage was not at all material : 
it was there nothing to the purpoſe. It was no chapel in the pro- 
per ſenſe of the word; but a room where people were permitted to 
come and ſay prayers and hear ſermons ; and not a chapel of caſe 
or a church. This was the only uſe the leſſee applied it to; and 
therefore it was held rateable upon the moſt general principles in 
the world: and there is no caſe of any exemption whatever found- 
ed upon ſuch an uſage : where the leſſee makes a profit of the 
pews of a chapel, ſuch a uſe will ſubje& him to charge; and here 
no uſage ſhall exempt him. 

It may be juſt, when theſe undertakings had taken faſt root, 

that they 7 Mould be diſtinguiſhed from the profits of labour in ge- 


neral ; E don't foreſee, and I have turned it very much and 


with great anxiety in my mind, Iam not able to foreſee, where 
the reaſoning of the words ** inhabitants“, ** and according to 
e their ability” may carry us. I proteſt, I don't know where to 
draw the line: for theſe are the only words of the ſtatute; 
and there is nothing in the ſtatute to narrow or qualify them. It 
will go to every thing that makes a man rich. 
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ATxins & alꝰ 
verſus 
Davis & al. 


Every land- tax act ſince the revolution (and here is a deſect in 


the caſe, for the caſe only mentioned the laſt land- tax act, but that 


has been admitted ſince) every land- tax act ſince the revolution has 
ſubjected many of theſe water-works to raiſe, collect and convey 
water, ſeverally and ſpecifically by name, to the land-tax in pro- 
rtion to their profits. 
The legiſlature would not truſt to any general words to take 
them in; but they have (thinking it juſt in the particular caſes 
I have mentioned before) they have by ſpecial deſcription ſaid, 


how they ſhould be rated according to the average medium of their 
profits. | 


It don't follow, that therefore, and becauſe they a are ſo taxed 00 


the land- tax, they are liable within the 27th or 43d of Elizabeth. 
The land- tax act ſubjects offices and ſalaries; yet an officer is 
not liable, in reſpect of his office or ſalary, to be rated to the 
poor of the pariſh where he lives; as was determined in the caſe, 
alluded to by my brother Aſoburſt, of the Salt-office : he is not 
rated for his falary or the price of his labour. Nay, on the con- 
trary it is very ſtrong, that ever ſince the revolution, which is now 
very near 100 years, though the New River, the Bridge Water- 
works, the Hampſtead water · works, and other works were ſo 


. notoriouſly 
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notoriouſly pointed out in the land- tax act, though the profits wete 
aſcertained to a very large amount, and tho' the poors rates have 
g riſen to a grievous beight, no man ever res. rome that Matic 


Davis & al, . be rated to the poor. 


7 — 


Water-works are numerous all over the kiogdom. This ap- 
pears from the | particular mention of them in the land-tax: at 
and all that I am going to mention are taken from the land- tax 
act. There are water-works in Southwark, Weſtminſter, Col- 
chefler, in New Windſor, in Exeter, in Shrewſbury, (and perhaps 
an hundred more, but I take theſe as mentioned in the land-tax 
act) and yet plaintiffs have not been able in a ſingle inſtahce 
throughout the whole kingdom to ſhew, that this ſpecies of pro- 
perty was ever rated. If in other parts of the kingdom this had bzen 
rated, though omitted in London, the uſage would not have had 
that weight it has with me; becauſe under this ſtate of facts we 
are now introducing as a ſobject of charge a ſpecies of property, 
notorious ever ſince the reign of Elizabetb and before, and 
which by the ſenſe of all mankind has been conſidered as not 
liable, 

The ſubject matter here rated is certainly the profits and gain 
made by labour, and not the engine, or the water, or the arch of 
the bridge ; ; for the leave to make uſe of an arch of the bridge 
don't give any property in the arch of the bridge; and the engine, 
which raiſes the water, is rated ſeparately. Fs 

The plaintiffs then have a licence to do what? To fix a fire- 
engine, which is ſeparately rated: for what is done is done by la- 
bour, affiſted with trunks and pipes to raiſe the water, and to 
carry it to the houſes of people who employ them. | 

If then the rule contended for ſhould be eſtabliſhed by the judg- 
ment of this Court, I really do not know where to ſtop, and 
where to draw the line. And I am the more alarmed, | becauſe I 
ſee every new caſe not only determines itſelf, but conſequences are 
drawn from it and applied to others; although Lord Bacon ſays, 
conſequentia conſequentiæ is no good argument. New caſes fur- 
niſh other new cafes going ſtill farther, and arguments to ſup- 
port new attempts. I proteſt therefore I cannot ſee where to 
draw a line, that is founded in good ſenſe, or where to ſtop, un- 
leſs we ſtop here. If the meaning of the legiſlature is this, that 
every man ſhould be taxed according to his ability, let that be as 
it may, that is a ſtrong ſenſe and a clear principle: but it would 
| 2 make 
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make a great innovation: 1 proteſt, I don't know where it 1783. 
would go. * 
1 allow (and as I have faid more than once, I cannot ſpeak it (ij; <9 valet 
too often) I allow the principle of. juſtice and the principle of Davis & al“. 
policy; that taxes ſhouſd be equal and extenſive. But there is no 
end of the uſe that may be made or the conſequences that may be 
drawn from ſuppofing, that the annual profits of labour (with or 
without tools) aſcertained upon the average, or thoſe of ingenious 
mechanical inventions, are. property rateable, - What ſhould the 
line be? If any one of the machines bas any fixture upon land or 
upon, the ſoil, I don't know where to draw the line. 
I am. therefore for. adhering in judicature to the unanimous ſenſe 
ao mankind, ever fince the ſtatutes were made. 
_ I ay nothing of the queſtion, whether theſe profits, if rateable, 
ſbould be all rated in Bridge Ward, or in the ſeveral pariſhes where 
they ariſe and ate paid; becauſe in this action, as it is clearly ex- 


plained by my brother Buller, the W of aſſeſſment is not 
material. 1 


* 


''d, 


| The a a this is, you muſt by 1 turn your 
ſpecial caſe into a ſpecial verdict; and in that ſpecial verdict, if 
there are any omiſſions in the caſe, according to truth they may be 
ſopplied; but you muſt turn it into a ſpecial, verdict: and, if you 
vary the caſe by your ſpecial verdict, the Court may be applied 
to: if you don't vary it in the opinion of the counſel upon both 
ſides, you may take judgment either my. It is only with a view 
to bring in a writ of error. EEE 


The eie caſe having been by nent 8 into a a ſpecial A Co? 
verdict, and the parties having alſo agreed, for the purpoſe of car- 0 a 
rying the cauſe in courſe. of appeal to the Court of Exchequer E . Auel. 
Chamber, that judgment ſhould be entered for the plaintiffs; the 
ſpecial verdict was twice argued before that Court at Serjeants Inn: 
in Trinity term 1784, by Law for the plaintiffs, and Wiiliams for Tw/day © 
the defendants, in error; and in Michaelmas term following by /*** s. 
Wilſon, J. for the plaintiffs, and Sir Thomas Davenport for the de- 3 
fendants, in error. i 

Law tor the plaintiffs in error inſiſted; that this property was 
a legal ſubject of taxation, for the maintenance of the poor: that 


the true ſenſe of the ſtatutes made for their rehief muſt be the 0 | 
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1783. of conſtruction in the preſent inſtance : that they clearly meant 4% 

| — embrace every poſſible property: that they were in their nature 
proſpective: and that, whatever the mode of acquiring or what- 
Davis &al, aper the denomination of the' thing acquired, if only it con- 
e ability in the Proprietor, it eee ew 1 ng to th 

char | 
© That it had been urged as a ground of exeminios; that this 
property was expoſed to great hazard and ſevere loſles ; but that 
it was not pretended, that there was not ability, ample and abun- 
dant, beyond any poſſible calculation of loſs: that wherever ſuch 
_ contingency aroſe, an allowance ought and would be made for it; 

but that here, in reſpect to quantum in this point of view, not a 

ſyllable of argument or evidence had been uſed : that the profits 

were certain and not caſual or in the nature of any of the caſes 

cited upon that head: that it was true, they were not certain in 

their amount, neither was the lot and cope in the cafe of Rowl/ls 

Y v. Gell; and yet this property was holden rateable : that not only 

3 the tolls of markets, but of the ſluices of navigable canals; a pro- 
| perty in every view ſimilar to the preſent, have been holden ſa} to 
be a proper ſubject of charge: that if, in the caſe of a diſcovery, 
. ingenious in its principles, difficult and hazardous in its execution, 
” 5 and alſo of great public utility, it be aſked, af what period it might 
. be juſt in the public in the firſt inſtance, to inſiſt upon this charge ? 
. ] anſwer that, after this property has by the legiſlature itſelf in 

= the land- tax acts been ſubjected to this charge for near a century, 

; and the proprietors have during the whole of that time ſubmitted 
| - without a murmur to the payment, it does not in ſuch a caſe as 
4 this ſeem very reaſonable to impeach the exerciſe of diſcretion in 
_— | the plaintiffs and to bring forward under ſuch circumſtances the 

; 50 idea of too early a day. But that, at any rate if the ſabje& matter 
. | here is chargeable, a court of law cannot withhold its ſanction to 
the charge. That an argument, which appears to have had moſt 
weight with one of the Judges was; that there did not appear, 
if this charge could be ſupported, to be any diſcernable limit of 
taxable objects: that every ſpecies of perſonalty would become 
ſubject, every article that a man has; that it would go to his pro- 
feſſion and trade, to every ching that makes him rich: tnt, even 
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view, there was no analogy between this repreſentation of things 9, 
and the ſtate of the preſent queſtion: that, in the uſual mode 
of acquiring property in profeſſions or trades by the hand or the 
head, there was nothing that continued viſible and local; nothing 
fixed, as the fire-engine,” pipes and trunks; nothing, out of which 
the profit aroſe, perpetually and almoſt inſeparably attached and 
annexed to the ſoil: and that to ſubjects ſuch as theſe, the doctrine 
of uſes, which has been ſo much infos en has never been 
N 

That the whole was property aſlefled in the ward, in which the 
whole was paid, and the buſineſs done: that it was fo regulated 
in modern practice at Fulbam and Putney bridge: that now the 
tolls are taken in both pariſhes, they are Ned alike at 7000. each, 
in each pariſh ; and that while nothing was collected at the "Roy 
fide of the bridge, the whole was aſſeſſed at Futham : [a 
That moſt of the great and permanent objects of taxation are men- 
tioned in the ſtat. 43 E/;2.: that every thing valuable was meant to 
be ſubjected: and that by analogy to the decifions in the caſe of 
mills and fluices- the preſent muſt be adjudged: to be rateable, as a 
viſible local property within the ward. [5.] 

William, for: the defendants in error argued, as follows: : 

It is a queſtion, that of late years has been frequently agitated, 
and has not yet received a final decifion, whether perſonal pro- 
perty in general, and that even where the amount is clear and 
certain, be rateable or not? [e] In many inſtances it has been ad- 
Judged not to be rateable [4]. In ſome it is true it has been held 
rateable; but then it has - adjudged to be e in tals 
caſes 2 ey ground of uſoge only o | + 


* 
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tay la a note on the caſe of Jones v. Madnbell M. 20 G. 3. 1775 Posgl fo. 292. 
- [6] TI have not thought it neceſſary to m_ a ſeevnd! time the IEG cited from 
9s Coke, Saunders, &c. 

] Rex v. Inhabitants of Ringwood. Tee 1 8. 3 1775. Cowp 32 Rex v. la- 
hab "Bs of Witney; E. 10 G. 3. 1770. 5 Burr. g 2 Blackſt. 709. Bott. 34. 
= the Guardians of the poor of the city of Canterbury. H. 9 G. z. 1769. 4 Burr. 
King v. Churchwarders of Andover; H. 17 G. 3. 1777. Cow. 504. 
fe) King v. Rebowe. M. 13 G. 3. 1772. Bott. 384. Cowp. fo. 583. K. B. King 
v. Vandewall. E. 33 G. 3. 1760. 2 Burr. 991. 1 Blackſt. 2 12. 
e] Rex u. Cardington. E. 17 G. 3. 1777. Comp. 581. Rex v. Francis Hill, 


F. 17 G. 3. 1777. Cop. 613. | 
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if this were ſo, it was the leg ture only, that could applythe 1753. 
remedy, it could not deve the Court from pronouneing the 
law: but that, if the argument were placed in its true point of Aru 
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The preſent is particular caſe, and differs from any that has 


— been hitherto diſcuſſed upon the general queſtion; the queſtion 
Arxins&a now ſubmitted to the conſideration of the Court being, Whether 


verſus 
Davis & al. 


a particular ſpecies of property, in no ſingle inſtance by any uſage 


ever yet rated, being alſo profits, and profits of a very hazardous 
adventure, in the firſt inſtance requiting an immenſe capital and 
afterwards attended with conſtant, riſque and expence, is in the 


poſſeſſion of the defendants in error, who are not inhabitants, 


a property rateable within the meaning of the 27th and 43d % 


Elizabeth. c | 14:43 a3! n C3: 99% $2418 
Firſt then I ſhall ſubmit to your Lordſhips, that this property, 


having in no inſtance by. any uſage ever yet been rated, ought not 
in point of law to be confidered as rateable. under the ſtatute of 


Queen Elizabeth. ei ine 603. 4h i 

From the word “ inhabitants which is uſed in both ſtatutes, 
and the words according to their abilities“ which are expreſſed 
in the 27th: and neceſſarily implied in the 43d of Eligabeib, it has 
been contended. and ſtrongly urged; [a] that a man is rateable 
to the extent of all his eſtate, both per/onal as well as real. How- 
ever from the time of the making of thoſe ſtatutes until the pre- 
ſent, whenever the general queſtion has been diſcuſſed, whether 
perſonal property, without any modification of it, be rateable or 
not, the Court have generally intimated, that if the plea of exemp+» 
tion could in any reſpect be ſupported, the principal and leading 
ground was, the great inconvenience | and - confuſion that would 
neceſſarily follow an adjudication, that ſubjected it to charge. 
And it has been urged on this fide of the queſtion, . that had not 
this argument prevailed, it would be impoſſible to ſay, where the 


reaſoning from the words“ inhabitants and according to their abi- 


lities“ would end: that they are the only words uſed in the 
ſtatutes, and that there is nothing to narrow or qualify their looſe 
and general ſenſe ; but by uſage they have beep confined to a cer- 
tain and determinate ſenſe, and that ſenſe has been uniformly 
adopted by the Court of K. B. in their determinations : that the 
rule is, that if perſonal property has been u/ua/ly rated in a pariſh, 


the Court upon the fact of uſage only [5] ſupport ſuch rate; and 
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if the uſage has been not to rate ſuch property, there the rate is 1983. 
not ſupported. This was determined in a modern caſe, that of the ww— 
King and Francis Hill; and has fince been confidered as fo AT*in5&al 
thoroughly - eſtabliſhed, that in the ' caſe” of the King v. Rodd * 


H. 22 G. 3. (the uſage as to not rating perſonal property being 
ſtated on the authority of the caſe of King v. Hill ) the point was 

yielded at the bar without argument. And in all the numerous 
caſes on theſe ſtatutes inquiries are always directed to be made about 


the age; which is conſidered as the beſt expoſitor of their true 


meaning and conſtruction. enen | 9 * 

With reſpe to this caſe of the London Bridge water-works, 
the verdict finds that they had never been rated before; and, as 
this ſpecies of property is to be found all over the kingdom, the 
Court of K. B., according to their conſtant courſe of proceeding 
as I have before ſtated, after the firſt argument directed enquiries 
to be made among the other water-work proprietors, whether any 
of them had been rated before : the Court at the ſame time de- 


claring that if any of the other water-works in the country had 


been rated, thoogh omitted in London, they ſhould hold theſe 
alſo liable; becaule the uſage in theſe caſes muſt be uniform. The 
reſult of this enquiry was, that no ſingle inſtance could be pro- 
duced throughout the whole kingdom of any one of them having 
been ever rated; though the Hampſtead water- works had exiſted 
ever ſince the reign of Henry the 8th, and many of the others 
_ alſo at a very early period; and thoſe which are at preſent the 
ſubject of your Lordſhips conſideration for upwards of 200 years. 
The uſage here then has been long, uniform and univerſal over 


the ſame ſpecies of property, and this circumſtance will doubtleſs 
have the ſame weight with your Lordſhips in this caſe, as it has 


uniformly hitherto had in the conſtruction of doubtful ſtatutes in 
other caſes ; eſpecially as this caſe is not as thoſe other caſes were, 


a queſtion whether perſonal property in general is rateable ;* but 


whether a particular ſpecies of property, conſiſting of profits, and 


_ thoſe profits of a very hazardous adventure, in the firſt inſtance. 


requiring an immenſe capital and afterwards attended with con- 

ſtant riſque and expence, be rateable ? _ 
And 1 farther ſubmit to your Lordſhips, that, if in any caſe 
whatſoever uninterrupted uſage ought to be conſidered as a con- 
temporaneous expoſition, it ought more peculiarly to be ſo in the 
If Yy2 caſe 
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1783. caſe of that property, which has always been of ſuch immenfe, 
wav cdſtenfble value, and which uniformly lay in the neighbourhood 
Araise Ka“ of great towns and cities, the reſidence of active minds, from its 
8 value and from the grievous magnitude of the poor rate, deeply 
| intereſted in the diſcuſſion, and who muſt therefore have been pre- 
ſumed to have been fully ſatisfied that ſuch property could not be 
liable, or they would not have failed to have brought that ſubject 
under diſcuſſion : eſpecially as at the time of the creation of this 
propetty, which was near the time of the 43d of Ehzabeth, cafes 
are reported in the books to have been adjudged upon the rate- 
ability of different ſpecies of property, much leſs an object in 
point of value; and therefore ſo much leſs likely to produce 
a ſtruggle. e to EASE, PER „ 
In particularizing the authorities which I have alluded to on this 
head of uſage, I ſhall take leave to ſtate the principle as laid down 
by my Lord Vaughan. In his report [a] in delivering the opinion 
of the Court of C. P. he ſays, * That, where the penning of a 
* ſtatute is dubious, long v/age is a juſt medium to expound it by: 
e for jus et norma loquendi is governed by uſage ; and the mean- 
* ing of things ſpoken or written muſt be, as it hath conſtant- 
* ly been received to be, by common acceptation.” The modefn 
authorities agreeable, to this principle are, The King and Van- 
. dewall-[6] where Lord Mansfield in delivering the reſolution of - 
the whole Court ſays, ** So far as appears to the Court ſuch rents 
and profits, (which were quit- rents and not attended with any 
e riſque) had never been attempted to be rated before, and there 
is no colour for the attempt now, after more than a century and 
** a half from the making of the act upon which it is grounded.“ 
It is hardly neceflary to obſerve to your Lordſhips, that here no 
attempt has before been made, and that here more than two cen- 
turies have elapſed. In the caſe of the Governor and Company 
for ſmelting down lead againſt Richardſon [el, inquiries were di- 
rected to be made among all the other lead-mines to know whe- 
ther they were rateable, In the King v. Gardner [d], it is laid 
down, that the ufage under the ſtatute of the 43d of Elz. is very 


— 


(ai sbeppard v. Goſnold & 2. H. 24 & 24 Can 2, fo. 169. 
[6] 2 Burr. 991. 5 5 | | 
Fc M. 3 G. 3. 1762. 3 Burr. 134t.” 1 Blackſt. 389. 
{4] Tr. 14 G. 3. 1774. Cowp. 85. | | 

| material; 


# 


minations, an 


- 


= = T . | 2 - . 
— 1 
Trinity Term 23 Geo, 3. 
t C S E#F . * vi # 4 2 1 1 4 = a. 
| La _ - * 


material; for £7090 care muſt be taken to get at certainty in deter- 


tions have been. zſualiy rated all over the kingdom above a century, 
there will be little inconvenience in adopting the u/age. ' In the 
King v. Churchwardens of Andqver [a] it was laid down by the 
Court, “ That it would be material to ſtate what has been the 


to avoid overturning ſettled practice. If corpora» 
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* cuſtom of rating. If the uſage ſhould be to take in ſtock in trade, 


* there would be yery good right to ſupport it.” ; ti 
In the K. v. the Inhabitants, of Cardington [5], the Court after 
the firſt argument ordered the caſe to ſtand over to another term, 
that inguiries: might be made as to the cuſtom. rating that ſpecies of 
i in other places. FFC 

In the King v. Francis Hill it was adjudged, © That where it 
* had been the age in a pariſh to rate perſons to the poor for 
* their ſtock in trade within the pariſh ; ſuch perſons are liable 


under the ſtatute. of 43 Elis.“ In Jones v. Maunſel [e] on the 


rateability of herbage and pannage, the Court after the argu- 
ment directed ens to be made on both ſides in order to diſ- 


cover, whether there was any inſtance of ſuch property being 


rated in any part of the kingdom. I have already troubled your 
Lordſhips with the King v. Rodd, which upon the authority of 
the above caſe. of the King v. Francis Hill was not thought 


maintainable at the bar: and, in giving his opinion io this caſe, 


Mr, Juſtice Baller, though he thought this property rateable, ad- 
mitted, That age in many caſes may be material to be inquired 
into, when; the words of a ſtatute are doubtful and there has 
been a /ong and uniform vſage under the act; for it ſerves to 
% thew what is the true conſttuction of the act, and is con- 
% ſidered as a contemporary expoſition of it: but then it muſt 


* be general and extend to all caſes within the like .reaſon,” The 


caſe before the Court falls preciſely within this rule ; for the in- 


quiries directed have found the univerſality of this uſage through- 
n A bo eh de ig 3 
A farther. atgument, that this principle of law which I have 
been now labouring, is well founded, ſeems. to ariſe from the pro- 
viſions of the legiſlature itſelf in par: materid. This uſage of 
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as an expolition of the legiſlature that no perſonal property, even 


Trinity Term 23 Geo. 3. 

9 perſonal property, . referred to in the highway acts, and the i 
aſſeſſments impoſed by them for the purpoſes of repairing and 

making. highways and bridges, are confined in theſe words, 
uch as has been uſually rated only.” © TEL: 
By the ſtatute 22 Car. 2. c. 12. , 10. for the repaifing of 
highways and bridges, it is enacted, That one or more aſſeſſment 
* or afeſſments upon all and every the inhabitants, owners and 


* 


© occupiers of lands, houſes, tenements and hereditaments, or any 


** perſonal property uſually rateable to the poor within ſuch pariſh ſhall 
«« be levied, &c,” N n e 
By ſtat, 2 W. & M. c. 18. for paving and cleanfing the 
ſtreets in the cities of London and Meſtminſter, it is enacted, 
Tbat for the better mending of the highways, one or more 
« aſſeſſment or aſſeſſments upon all and every the inhabitants, 
© owners and oceupiers of lands, houſes, tenements and heredita- 
ments, or any perſonal property uſually rateable to the, poor, within 
« any of the ſaid pariſhes ſhall be levied, G c. 
By the ſtat. 3 V. & M. c. 12. for the repairing and amending 
highways, it is enacted by /e#. 17. & 18. ** That no aſſeſſment 
“for the purpoſes therein mentioned ſhould exceed the rate of 
1 69. in the pound of the yearly value of lands, houſes, rene- 
1 ro nor of 6 d. in 200, of perſonal eftate, uſually rateable to 
47 7 oor.” * A 4 | | Lead. . 2 #4 : 
| This is a declaration by the whole legiſlature, that afſeſſments 
for purpoſes ſo beneficial and of ſuch general public good as the 
making of bridges and repairing of highways ſhall be confined to 
perſonal property uſually rateable only: And I conceive I am well 
warranted in contending, that it ſerves as a legiſlative expoſition of 
the ſtatutes of Elizabeth, © 12 0 N ˙·v 0 
The act of Parliament out of which this queſtion ariſes, and 
which was made for the purpoſe of throwing the burden and ex- 
pence of all damages incurred by riots upon the inhabitants of the 
hundred, who under the impreſſions of a ſudden panic have not 
properly exerted themſelves in prevention of ſuch outrages, ought 
not by conſtruction to be made to ſpeak in ſtronger terms than the 
legiſlature has thought fit to expreſ5 in the act of 43 Elix.; which 
is not in any reſpect a penal act, but framed merely with a view 
to civil regulations. If then upon thoſe flatutes it was queſtionable; 
to what extent perſonal property was liable, this muſt be 'received 
1 in 


& 
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in the caſe of wy poor laws, could be ſubject to this taxation; 
unleſs under the uſage and the force of cuſtom. Will then your 
Lordſhips in this caſe extend the line laid down by your Lordſhips 
| E in the ſeveral authorities, and by the legiſlature in the 

everal ſtatutes, I have cited? and againſt a long and uniform uſage 
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from the 27th of Elia., and againſt the ſenſe of all mankind from 


that period to the preſent, now for the firſt time decide, that this is 
a ſpecies of property rateable? þ 
2. I ſhall in the next place ſubmit, that this, being a ſpecies of 
property, confifting of profits, is, as ſuch, not rateable. 
The defendants in error are not rated in this caſe for the fire- 
engine, which raiſes the water to the pipes and trunks: for the 
verdict finds that to be ſeparately rated in the ſame proportion with 
the property of the other inhabitants of the ward, Then the pipes 
and trunks which carry 'the water muſt be the'property, that is 
meant to be rated. But this cannot be ſupported, becauſe the 
pipes and trunks cannot by any cultivation be made to yield any 
profit of themſelves. Neither can the water be made in any way 
the ſubje& of this rate. The verdict does not find, that they have 


any property in the water, nor could it be fo found: while it flows 


in the ſtream, till they have raiſed it and fo appropriated it, it 
could not be the ſubject of property. The ſubject rated then can 
have been no other than rhe projirs made by the labour and expence 
of conducting water from the Thames by the help of a fire-engine 
through trunks and pipes into the houſes of thoſe who hire and 
employ the defendants; for the fire-engine which raiſes the water 


from the Thames is, as 1 have ſtated, out of the queſtion, becauſe 


ſeparately rated. Suppoſe they carried this water in carts or buckets 
inſtead of pipes, would they in that cafe be rateable? If they 


would be liable, what would you make the ſubject of the rate? 


Is it the profits or the pump from whence they draw the water? If 


there is no pretence to charge the profits, it can only be for the 


pump? and if this is liable, Why is the brewer's dray or the 
banker's ſhop exempted? The profits of labour are clearly not a 


rateable property within the ſtatutes. If they were, under what 
authority, upon what principle of reaſoning or diſtinction, are the 
profits of a trade or profeſſion exempted ? 

As another ground of exemption I ſhall ſubmit, that theſe 


are not merely the profits of labour, but of an adventure ; ; which, 


in addition to the Wed of the capital i in the firſt inſtance, is alſo 


liable 


— — 


5 
* 
y 
.= 
+ 
- . 
[ 
. 
ö 15 
1 
105 
| ; 
1 
| 
=. | 


verſus 
Davis & al*. 


* 


7 A 
350 
8 * 
nor eln e owt] n 
1783. liable to great ſabſequent riſque and e pence. The very nature of 
rv this property, conſilting of a fire-engine, of wheels, pipes, trunks 
Arxivs&a! and brancbes, being a machine in its frame, vaſt, nice and com- 
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various parts of the city of London, the borough of Southwark, and 


the county of Middleſex, demonſtrates that it muſt be ſubje&t not 


only to great general riſque, but, from its fituation in a large na- 


. 
9 
. 


« 


plicated, . and its pipes and branches extending, a great way into 


vigable river, ſubject allo; to that variety of accidents, which the 


ebbing and flowing of tides, floods, froſt, the occaſional breaking of 
ſhips and boats from their moorings, ad in conſequence ſtriking 


_ againſt, the. works, neceſſarily muſt produce. Beſides the general 


. = - ; | . : r f 6 +* 
expenditure in the repairs of the wheels and trunks, the accident of 


the burſting of pipes or the burning of .the engine may abſorb the 
rofits of a whole year. Even a {mall ſtick, getting under the 


boom laid acroſs the arch, may, and in fact has produced an injury 


to the company of more than 2000/7. I am. aware, that no parti- 
| ! 4 f | ARIES . — "= 
cular fact, unleſs made out in proof at the he Is Mo in 
the ſpecial verdict, can be inſiſted upon as having AF appen- 
ed. However, though the particular circumſtances of the very 
accident that is pointed out are not found by the jury, yet 
the Court will ſuggeſt to themſelves the variety of caſualties, inſe- 
ſeparably incident to a property deſcribed as this is. 


Ihe law, my Lords, upon the wiſeſt principles of policy holds 


. 
-4 


out every poſſible. encouragement, to, adventurers, engaged in æx- 


penſive and hazardous undertakings ; which, in the event of ſuc- 


ceſs, may become a public benefit. Such checks, as the ar- 
gument on the other ſide muſt introduce, would damp the ſpirit 
and annihilate the plans of the moſt ſanguine projector. In point 
of fact, a ſimilar attempt, the ſupply of this metropolis with water 
by means of the New River, as is well known, ruined the firſt ad- 
venturer. But, ſuppoſe a project of this magnitude compleated, at 
what point of time would you begin to rate it? And in what manner 
is it to be done? As ſoon as tuin and bankruptcy ſtare him no longer 
in the face, would you begin immediately, and forget all the expences, 
labour, riſque, and contrivance in the invention and completion? 
Or, independent of what might be allowed for the riſque and 


merit of invention, would you wait until the adyenturer is rejm- 


burſed? If ſa? Who is to keep the account and ſtrike the ballance ? 


The difficulties that have been ſuggeſted, would of themſelves be 
enough to deter, even if the obvious impoliey, injury and injuſ- 
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That theſe are grounds of exemption, ces to be as well ſettled ins al 
upon the authorities, as it is clear upon principle. In the K. v. Re- Kn ab. 
SBoꝛtoe [a] it Was adjudged, that a light-houſe was not rateable; 
though it was expreſsly ſtated in that caſe, that the duties paid to 
Mr. Rebowe by the ſhips which paſſed, or went into Harwich har- 
bour amounted yearly to 1400. and they were holden not rate- 
able upon this principle; that the profits were uncertain and de- 
3 upon the expenditures. In Netelll and Gel [s] it was 
ated, that the duties of lot and cope, which were rated in that 
caſe, were paid and received by the plaintiff without any riſque or 
expence in working the mines: and Lord Mansfield expreſsly ſtated, 
that that 'caſe turned upon a circumſtance, the very oppoſite 
of which was one of the leading features'of this; ie. that there was 


no poſſible riſque, - © 
I Will trouble your Lordſhips with only one other authority on 
this head of argument 7 and it appears to me that it is throughout, 
or at leaſt in all its material parts, very ſtrongly applicable to the 
preſent. It is the caſe of fc] the K. v. the Inhabitants of Sballſlret. 
The queſtion thete was, Whether an officer of the Salt- office Was 
liable to be rated to the poor in reſpe& of his ſalary? The cafe 
ſtated; that J. S., the appellant, inhabited a tenement in Shal/feet, 
and was an officer appointed by his Majeſty's commiſſioners of the 
Salt- office for the purpoſe of ſuperintending the ſalt works carried 
on in the pariſh Abrckaid ; for which he received a ſalary of 400. 
fer annum by monthly payments from the government; and was 
removeable from the ſaid office by the commiſſioners at pleaſure. 
That the ſalt works, which he fuperintended, have been and are 
aſſeſſed both to the land- tax and to the poor; and have conſtantly 
paid ſuch aſſeſſments. That the officers appointed by the faid 
commiſfioners for the purpoſes of ſuperintending the ſalt works 
have been aſſeſſed to and have paid the land- tax; but it does not 
appear to this Court (the Court of Seſſions) that fuch officers have 
been before this time rated to the poor. That the ſaid F. S. is 
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1783. rated to. the poor at the ſum of 17 185. upon the account. of his * 


. aid ſalary only. The ſeſſions held the appellant not rateable, 
| A It does not occur d, we in. what manner this caſe can be dif- 
6 DU. toguiſhed. from that before the Court... There the officer's falary 
had been, in the ſame manner as the water-works here, zaſſeſſed to 
the land- tax. There the officer, had never paid to the poor tates 
and in like manner the verdict in * caſe finds, that the defend - 
agts in error never paid any ward rate Whatever. There it was 
285 8 Nl alſo ſtrongly urged, that, as theſe ſalaries had been thought to be 
fjñit objects of taxation to be Jand-tax,. there was much ſtronger 
reaſon why they ſhould, be ſo, to the poor; and that as they were 
_ Expreſsly named in the land tax act, it ſhewed they were fit objects 
: of taxation in general, yet the Court of K. B. were unapimouſiy 
* J opinion © that that was not ſuch a ſpecies of property, as 
could be rated to the relief of the poot, as perſonal eſtate within 
% the pariſh.” . | 457 


I. chall ſubmit one other ground, upon which I conceiye the de- 
fendants are intitled to this exemption. They ate not inhabitants. 
Ihe verdict does not find them to be ſo. They do not live in the 
N ward. They pay no ward rates. They have, it is true, ſome 
Iocal. property within it; which may make them liable as inha- 
hitants to the extent of that property, but not beyond: and for 
this the jury find they have been already ſeparately rated, and have 
paid in common with the other inhabitants of the ward. A great 
part of their works, ſuch as the wheels, pipes and other inſteu- 
ments uſed for the purpoſe of railing and conveying the water, is 
ſituated on the Seuthwark ſide of the river. The pipes and trunks 
branch and extend to various other parts, into London, Southwark 
and M:daleſex. The point then, to which I would with to direct 
your Locdſhips' attention is, that they certainly are not rated in 
this caſe as inhabitants, but as occupiers of property rateable: that 
the defendants would clearly not be rateable under the wordt of the 
4.39 of Elia, which mentions only occupiers of lands, houſes, 
tithes impropriate, - appropriation of tithes, coal-mines or ſaleable 
underwoogs z. nor would they be ratcable. within the ſpirit of that 
ſtatute, which meant, that occuprers ſhould be rated only in reſpect 
of things there viſible; and fuch alſo as yielded a certain profit. 
That therefore, being altogether without the aim and equity ot the 
act, they are not in point of fact charged in that character, which 
alone can make them ſubject withi e 
| ” 7 th I truſt 
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. truſt therefore chae-your Lordſhips will not, contrary; to all 1783. 
experience: and practice, without any legal precedent, and uy) Con wr 
ſtruction only, upon an act of ——— which has exiſted in full, Az & al! 
force for more than two centuries; this day impoſe a burthen and ea | 
create a charge j the miſchievous conſequences of which, as fat 
as it may affect either the perſonal property of individuals or 
the intereſts of the public in that ſpecies of uſeful diſcovery, 

Which will not then be hananded,: cannot by any ſagacity be Rp 
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Miba, J. is the phibeiffs i in error. «fined, that the . Monday. 
whether the company with reſpect to this property Were rateable 22: 
towards repairing the damages ſuſtained by reaſon of the late riots, 
depended upon the ſtat. 27 Elia: ; to which ſtat. 1 G. 1. common- 
ly called the Riot Act, tefers? that by that ſtatute, inhabitants 
<.and:dwellers are to be taxed according to their ability.“ He then 
argued, that one would think; //that upon this ſtatdte the only 
queſtion that could be made muſt be, Whether this property, which 
yields the company 2 roo. x year, adds any thing to their abi- 
lity ? That it was objected, that from their contrivance, expence 
and Nhazard,ithefe works ought not, and from their public utility 
could not be intended, to be rateable: hut that if this were fo, would 
not the legiſlature. have inſerted a clauſe of exemption in favour of 
all works of ingenious enterprize ? that the ſenſe and policy was 
on the contrary to Was the benden as ae and ae as 

ſüi ble. DP 8 1671 
"That i it has been inſiſted, ah a 27 0 0 43 Elz. th SY 
extenſive : that he ſhould feel no difficulty in maintaining, that 
this was a property rateable under ſtat. 43 Bla. but that he was 
not bound to argue the point in that manner. That this was a 
tax impoſed! by ſtat. 1 G. 1.: that, if it had ever been in the in- 
tention:of the legiſlature, that it ſhould receive its interpretation 
or be in any way explained by 43 Elia, would they not have re- 
ferted to that ſtatuie rather than to that of 27 N,j&' that the firſt 
af theſe ads muſt have been known and familiar to every member 
af the {Houſe of: Commons; but the other only to a very few: 
and that it would by no means follow, that, even if this property 
was not rateable under the 43d, it 1 e wy "Wn. to - 
— * Elis. ON d bie, Hy 0 
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That it had allo been obzscked, that ches profith eee . 
that if by eaſual is meant that they are not annual, the fact is con- 


n Arxins&aP tradicted by the verdi: that, if by caſual they meant uncertain 


verſfus 


Davis &al', and liable to riſque, this is the caſe with reſpect to all property in the 


kingdom: that in the firſt ſenſe of the word therefore it as not 
true; and ini the other was nothing to the putpoſe: that the 
caſe of the X. v. Vandeuall, which had been cited to ſhew that 


caſual profits were not liable, did not apply: that quit- rents which 
are ſervices,. are not exempt becauſe they are caſual: but that the 


true principle of that deciſion was, that being profits iſſuing out 
of lands, the lands had paid once; and if afterwards the quit - 
rents were charged, would be ier rixeds! would to that extcht 
be made to pay again. N 
That this has been compared to tha caſe af the profits of "A 
and ſtill that theſe ate not rateable ; but that ſuch is. not the pre- 


ſent caſe: that it is true, that beſides: the labour there muſt be 
found ſomething 


local and vifible to be made the ſubiect of 
charge: that here the mater is. ſuch : that a: property has buen ac- 


quired in it by occupancy : that, when by their mechaniſm and 
labour they have poſſeſſed themſelves of it and the whole has a 


local and viſible form and becomes of conſiderable value, it is that 


value that is ratcable [a]. That, if that property were not rate- 
able, the value of which is improved by labour, the poor would 
go almoſt without a- proviſion :- that ths labour and ſkill of a 
gardener will add no leſs than fifty times to the value of the na- 
tural produce of the earth; and that no man had ever queſtion- 
ed, that this property. in its hm 0 ſtate w. 4 fit gd of 
e ͤ rar OTTER. Bit. 3 R 
That this is property, $ whidh i in wiki of certainty and „ 


* ſtands upon as firm a baſis as the capital or the foundations f 


the empire: that the tolls of the ſluices of navigable rivers are a pro- 
perty of a claſs and character very ſimilar to the pteſent: that in the 
caſe of the K. v. Cardington the tolls of dbeſe daice, which for a cen- 
tury and half after the grant of the navigation had never been rated, 
were, when they became a property of great value, aſſeſſed to the 
ler ; and __ alen was „enn d legal that this allo is a 3 
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ſpecieg of pro rty tateable to the poor ; but that whether it be ſo 1783. 
or not, it is clearly chargeable under the 27th of Eliz.; and that r. 0 
the plaintiffs under the authorities in Saunders and 2 Infi. were dene, 


unqueſtionably inhabitants. Has: 1 
Sir, Thomas Davenport for the defendants in error contended; 
that as the ſtatutes 1 G6. 1. and 27 Elix. had created the rateability 
in the preſent inſtance and no induſtry could furniſh any caſe as a 
_ . © guide, the Court were naturally and neceſſatily led to the 43d of 
Elz. for the ſolution of this difficulty: that the conſtruction put 
upon that ſtatute, which was in pars materid and under which a 
diſeuſſion of ſome branch of this ſubject was had almoſt every 
day, muſt ſorm the rule of deciſion, here: that the legiſlature has 
there enumerated; thoſe particular ſpecies of property, which in 
their idea might conſtitute ability, and were thereby ſubject to 
charge: that it was inſiſted, that under that act this property was: 
rateable: how then, if ability generally will ſubject and the ex- 
pretion of one thing is not the excluſion of another, could it have 
been ruled : that a ſucceſsful adventurer in a coal- mine is lighle, 
but that an equal fund of wealth derived from a lead-mine is ex — 
empted? That the univerſal ſenſe of mankind. has alſo confined 
the idea of rateability to objects daily before them: that water, 


a 


appropriated by occupancy, is a perfectly new deſcription of pro- 
perty liable to this charge: that it is true, that property of this 
nature has been ſubjected by ſpecial. acts of Parliament to the land- 
tax 3 but that, even if it were chargeable by the general law to the 
land- tax, that would not be a ſufficient ground for ſupporting this 
aſſeſſment: that the caſe of a ſalaty is preciſely in that ſituation, 
and an adjudication directly in point [a]. It pays to the land- tax, 
but it is not rateable to the poor. That where a different mode 
of cultisation, or water, the natural produce of the earth, being 
impregnated with qualities that make it more marketable, im- 
proves the value of the land, ſuch property muſt be rateable; but 
that this propetty is no more local, no more attached or annexed. 
to the ſoil, than a weaver's loom; which has never. yet been 
thought of as a ſubject tateable: and that if this muſt be con- 
ſidered as a profit iſſuing from ſomething local and viſible within 
the ward, it was yet intitled to exemption, as a mechanical inven- 
tion, a great work and a public benefit, 181 5 
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1785." | Lord Bug Ber angh On. 3 no dehvered the juggment of che 
— Court of Exchequer Ce which conſiſted of Shynner Lor 
e h. B. Gould, J. Nores, J. Eyre, B. Hothgm, B. mr B. and 
. b, Ust 14251 k 1 N 
Davis & al'. Heat J. 
' Saturday, The act on which the damüges were Veboveres: "an oh which | 
Novem, 27. there is to be an affeſſmient of \ thoſe damages again other per ſons 


than thoſe from whom they are originally recovered, is the riot 


act; which I need not particularly cite, becauſe, as to the mode 


of levying it, it refers itfelf to the 27th of Elizabeth : it is to be 
made in like manner, and aſſeſſed as by the ſtatute of the 25th of 
Elizabeth. By that ſtatute the inhabitants and reſidents ate the 
perſons fitſt mentioned, as thoſe Who ate to pay. The Wocde im 
which they are to pay is aſcertained” by the 5th ſection. Two 
Juſtices of the peace ate to aſſeſs and tax © rateably and propor- 
« tionably according to their diſeretions all and every the towns, 
* pariſhes, villages and bamlets; and that after ſuch taxation 
* made, the conſtables ſhall have power to aſſeſs according, to their 
e abilities every inhabitant and dweller towards the pay yment of ow 
<« afſefiment as ſhall be ſo made by the Juſtices??? . 
There is therefore fitſt a rate to be made upon a Allie, 40 
err the proportions of that rate are to be made upon every ia- 


habitant within the diſtrict; and they have power to rate every 


ö 


1. 


inhabitant and dweller according to their ability. Fhhe fitſt queſ- 
tion therefore that ariſes upon this ſtatute is, Whether the plain - 
tiffs in the action can be deemed inhabitants and dwellers within 
the diſtrict, where the aſſeſſment has been made by the conſtables? 
And as to that, inhabitancy in the ſenſe of the legiſlature, upon 
this ſtatute particularly, has been expreſsly determined not to be 
confined to the local reſidence of the perſon within the diſtri&; 
but that in the ſenſe of the law thoſe are inhabitants, Who have 
taxable property within the diſtri, in the very expreſſion of 
Lord Cole in his ſecond Inſtitute: thoſe who have lands and tene- 


ments in their own poſſeſſion within the diſttict are to be deemed 


inhabitants: and in the caſe cited from 2 Saunders 423, Leigh v. 


Chapman, the ſame rene is laid down i in m oonſuRion of this 
very Nütufe . ET 
That the oluittis 4 in the intel Alen. ens beenden wills 
the diſtrict, there can be no diſpute. They are iti that ſenſe of 
the phraſe inhabitants and dwellers; and the nature of theit pro- 


perty is ſuch, that it is of a permanent, viſible, annual, real va- 
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lde: it, conſiſts i in rents collected for the * of water, diſtributed . 
in the various parts to Which the water runs: but the p 
place, where the value of the whole is to be taken, is to be 4 ace, * 
at the fountain head from which the whole is diſtributed : how- Darn r. 
ever it is not very material to conſider that; for upon the preſent 
action it is certainly ſufficient to warrant the levying of the diſ- 
| treſs, that there was a. foundation, to make a rate, and ſome pro- 
perty rateable. 
Againſt this conſtruction of the ſtatute the principal argument 
which has been" uſed, indeed the whole of the laſt argument 
was an endeavour to "mike it out that by the 43d of Elizabeth 
property of this nature was not rateable towards the ſupport of the 
poor; to which there ſeems to be many ſatisfactory anſwers. 
The legiſlature has not referred itſelf to the 43d of Elizabeth, as 
the rule by which this aſſeſſment is to be levied, but to the 25th 
of Eliaabeub. It is ſufficient'to ſay, it has not done it. But the 
43d of Elizabeth is ſo well known an act, that it ſtrikes me, that 
the legiſlature, not having referred to that as the rule of aſſeſſment 
but having referred to another, muſt have ſo done for ſome good 
and ſolid reaſon. © This is not a conſtant, permanent, annual bur- 
then, but to be borne only occaſionally: and then the occaſions 
thernſelves are very rate and the rule by which the aſſeſſment un- a 
der the two acts is to be made is different. The aſſeſſments here i 
ate to be made according to the abilities of the perſons; that is, 
according to their exiſting abilities at the moment the event ariſes, 
that gives the magiſtrates and officers their authority to levy. The 
ſabje& of-the two acts is alſo. perfectly different; the one being 
to raiſe an additional ſum to anſwer a contingent and accidental 
charge, the other to raiſe a ſtated, conſtant income. There is an- 
other difference remarkable between the two: that the ſubject of 
the 27th of Elisabeth only takes notice of the perſons to be 
charged ** inhabitants” or dwellers, and they are to be taxed ac- + 
_ cording to their ability "generally: The ſtatute of the 43d of | 
Elizabeth in a great many inſtances particularizes the nb ub - 
jects: but ( beſides that) it would be a ſtrange way of conſidering the 
27th of Elizabeth,” to determine the ſenſe of that act by the enpo- 
Gtion'that has been made of a' ſtatute, paſſed a great many ears 9 
AM and rentidg to a ſubject very different and diſtinct 
rom it. If 
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July 2. | Her v. Peter walds, W | Pk 
HEL, KA 

e . 0 15 11 A rate made for the. relief of the poor of 

occupied by the pariſh of Mitcham i in the county of SUITE. 6 
objects of a 


charity or their attendants and of which nc profit is made, although the abſolute property of it is in the 
n who gives the alms, has no legal ae, ; Wann is not an os of taxation under the r laws. ot. 


Upon the appeal of Peter Waldo Eſq, alledging that he was g= 
grieved' by being over rated and charged, the ſeſſions diſmiſſed 
the appeal, confirmed the rate and ſtated the following caſe: 
That Mr. Waldo, the appellant, being ſeiſed of a meſſuage 5 
Mitcham let at eight guineas per annum, was rated and paid 
rates for it: about ſix years ago Mr, Waldo pulled down this houſe 
and built a new one on the ſame ſpot, furniſhed it and placed in 
it ten poor girls, ſome of the.pariſh of Mitcham and others of the 
neighbouring pariſhes ; where they were educated, maintained 
and brought up on his charity: and provided a woman and paid 
her wages as his ſervant to ſupetintend them, inſtruct them in 
reading and working, and to qualify them for ſervices. This woman 
and the ten children were the only perſons reſident in this houſe, 
which was ſolely appropriated. for this purpoſe; and vacancies from 
time to time ſupplied at Mr, A aldo's diſcretion and choice. - 
Upon the motion for the rule to quaſh: this order of ſeſſions, 
Palmer cited the caſe of [a] the K. v. tbe Inhabitants of Saint Bar- 
tholomew the Leſs, to ſhew that the defendant could not be con- 
ſidered as the actual occupier ;' and allo that of [5] the K. v. the 
occupiers of Saint Luke's Hoſpital, to ſhew. that the defendant, who 
derived no profit from this houſe, could not, during its application 
to the — ent uſes, he any more conſidered as intereſted in the 
an * the Domes truſtees in har Rene 1 meien 
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that they, were, in no ene. and, not even confrnSive occu- 
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And now Mi ingay, who was to POLE 17 8 in ſupport * x 


this order of ſeſſions, began to. ſtate, that, though this was the 
caſe of 'a houſe wholly appropriated to charitable {65 page and 


occupied ſolely by the objects and miniſters of that charity, yet it 


A 
REX 


verſus 


Wauvo,Eſq; 


moſt materially differed from the caſes that had been cited; as 


there the buildings were for ever and itrecoverably dedicated to 


the public ſervice ; but that this was a mere temporary appropria- 


tion and the building might be reſumed at will by the defendant, 
its unqueſtionable owner : when the Court, without hearing cither 


ſide, ſaid, that the caſe was too clear for argument. . 
Lord Mansfield | 


* Court = "M diſtin&ion yeſterday Lal. Mr. Waldo makes 
0 profit of this building : and it is' ſufficient, that this is 
10 in fact, and the A is uy. in fact WR: to. . and 


charitable uſes. fo 57 
Buller, J. 


D you mean to vs that 5 a man gives all he bas in charity, | 


he ſhall apply ſomething more in Da ens bn, a 45 


Willes, ]. concurring, | i : 5 | 882 
Lec anne lee, was. abſent. th £5 
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R. v. Inhabitants . Gtendon e880 


5 w 0 J aſtices by : an rde remove William „„ Sarah, 
his wife and their three children, from the pariſh of Gren- 

don Under cd in the county of Buckingham: to the, pariſh of Ded- 
dington in the county. of Oxford. : The ſeſſions on appeal adjudged 
the. ſettlement. to be at Grendon Underwod, N the order and 


ſtated the following « a 


* . * 
« 
» &#*, I . 


ing again to tlie ſame maſter three days after Mich. till the 0 Mich. enſuing. though at 


Monday 1. 


Jug 7. 


Services un- 


der a hiring 


a few days 


before Mich. 


expreſsly for 
a year, i. e. 
ſrom Mich. 
to Mich. and 
under a hir- 


different Wa- 


ges and for a different ſervice, will connect to give a ſettlement. An agreement made part of a hiring 
ſor a year from Mich. to Mich., that the ſervant is to go into the ſervice three days after Mich. is an 


| Ea with leave ; a diſpenſation, and not an exception from the original contract. 
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That William Bajelty, the paaper, was born in the parith of | 


Deddington that at Bicefter hiring fair 1 73 which was the Friday 
before Nie burma, diy (old ſtyle), he bile? himſelf from Michael. 


rid wg] (old ſtyle) for a yeat to Jobn Head, a farinet at Grendon Under- 


GREKDoN 
UnvEtr- 
WOOD, 


420004, to be his carter : that he Had 15. evrneft, and was ta have 67. 
wages, and $0 into his maſtet's ſervice the Wedneſtay after Michael. 
mas day (old ſtyle): the paupet accordingly came that day in the 
afternoon to his maſter's at Gr«ndon Underwood, where he bad ſome 


| refreſhment ; and his maſter told him he had hifed another fer- 


vant in the place he had hired him to do; but that he wanted a 
man to milk and go to plough, and if he liked that wotk be 
might ſtay : the pauper, thinking bimſelf not well uſed,” tefuſed 
that ſervice, and. the maſter told him he might keep his carneſt 
and go about his buſineſs ; upon which the pauper ſaid, **am I at 
liberty to hire myſelf to any other perſon ?” and his maſter an- 

ſwered him in the affirmative ; both the maſter and pauper  look- 


| Ing upon themſelves at liberty from their contract with each other. 


Settlement at 
Deddington. 


Upon this the pauper left his maſter's houſe, taking His e 


away with him, and went to an alehoule at Hugcelt, another patim 
about half a mile from Grendon Under wobd; and in the courſe ok 
the ſame afternoon the maſter met with him at the alehouſe and 
hired him to ſerve the place of milkman and to go to plough, and 
gave him 2s, 6 d. earneſt, and agreed to give him 6/7. 65. Wages, 
to ſerve him from that time till Micbaelmas (old ſtyle): upon which 
the pauper immediately entered into his ſervice and continued 
therein till the next February; when, his maſter's carter having 
left his place, his maſter hired him to ſerve the place of carter 
from that time to M:chaelmas (old ſtyle) and gave him 15. earneſt, - 
and agreed to give him 103. 64. additional wages; and the 
pauper continued that ſervice till the next Michae/mas (old ſtyle) 
and received his wages. | e e eee 
It was admitted upon the argument and appeared upon the 
Almanac, that Mrchaelmas day old ſtyle was in 1773 upon a 
Sunday. | ay HAS b 
Cowper, T. and Whitchurch ſhewed cauſe in ſupport of the or- 
der of ſeſſions; and inſiſted, that there was here both a hiring and 


| ſervice for a year: that what the law chiefly conſiders is the credit 


given; and then only requires that this ſhould be evidenced. by a 
retainer for a year: that 1tuch there was here: that though for the 


three firſt days the pauper was abſent, he was no otherwiſe ſai juris 


3 than 


- \Txinity; Tem 23 eg 3. 


than as * bad the permiſſion of his maſter ſo to be: * Ty was” 
then conſtructively, though not actually, in his ſervice. That it 


Was true that the maſter and ſervant had on the third day conſent- 
ed to avoid the contract ; but that, as they had agreed again on Inhabitantsof 


the afternoon of the ame day, this could not operate as a diſ- 
continuance z as it had been ſettled in the caſe of [a] the K. v. the 
Inpabitants of Ellisfield, that there can be no fraction of a day: 


that it was there ſaid, that the caſe of [5] the K. v. the Inhabitants 


of Fabre Magdalen had been determined upon the ſame prin- 
Ciple ; but that at any rate that caſe, as reported, had decided 
that a temporary ſuſpenſion of the relation of maſter and ſervant 
for no greater a length of time than that of the preſent caſe, would 
not amount to a diſcontinuance. That, as an abſence with leave 
was equivalent to actual ſervice, this circumſtance diſtinguiſhed 
the preſent caſe from that of le] the K. y. the Inhabitants of Min- 
terſett; inaſmuch as there no leave having been given the contract 
never commenced. 

Bearcroft and Wilſon, G. argued in ſupport of the rule to quaſh 
the order of ſeſſions ; and Bearęroft inliſted, that tho' a parting, 
a mere abſence fot an hour after a final ſettling of accounts, would 
not diſconnect two ſervices, yet there muſt be a contract for a year; 
which here there was not, or at leaſt not any of that deſcription, 
under which any ſervice ever commenced : and that even if there 

had, the ſubſequent hiring for leſs than a year, under which only 
the ſervice was performed, would not couple with a contract 
Which was not ejuſdem” generis in every ſenſe ; being not only for 


different wages, but in a different charaQer and with a view to 


[4] employment in a very different ſpecies of labour. 
Wilſon, G. contended, that there was here neither a hiring for 
a year, nor a ſervice for a year: that there was no ſuch legal 


hiring, for that the firſt contract, to enter upon the ſervice three 


_ 
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a 3 3. 1777. ante p. 4. 
I M. 11 G. 2. 1737. Burr. Settl. Caf, 116, 
[c] E. 23 G. 3. 1783. ante p. 298. 

[4 It has indeed been holden, that 4irings not Justen generis, as a weekly and a year- 
ly hiring, will not connect. Rex v. the inhabitants of Wrinton otherwiſe Wrington. 
M. 22 G. 2. 1748. Burr. Settl. Caf. 280. : but in the caſe of the K. v. the inhabitants 
of Bagworth this difference in the two contracts was diſregarded ; and the Court were of 
opinion, that, where the /ervices were the ſame, and under each hiring the ſervant a menial 
_ ſervant, two — might be connected. E. 22 G. 3+ 1783. ante fo. 182. note b. 
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1783. days after Michdblmas, could not be lo 20 Sdered, thi abſence } 
— ſtipulated for being an exception from the original contract, a 


, os Rex 


.... verſur ät of right and not of diſpenſation : that, where a ſervant ab- 
Tnhabitantsof ſents himſelf even without conſent during the term, at any time 
5 57 after the contract is once made, it may be purged ; but, when his 
woop, title to abſent himſelf is made part of his contract, it cannot. 
That, though the exerciſe of authority in a maſter may he matter 
of diſcretion, the power of coercion, the right of controuling his 
ſervant, muſt attach upon every inſtant of the term to conſtitute a 
legal ſervice; and that here on the contrary the very terms of the 
contract created an independance in the ſervant, inconſiſtent with 
the very nature of the relation. | i W 
He alſo infiſted, that there was no /ervice for a year: that the 
whole concluſion, to be derived from the authorities of the XK. v. 
Fifebead Magdalen and the K. v. Ellisfield cited on the other fide, 
was; that a ſhort interval, by which generally the ſubſiſtence of 
a rElation between parties might be ſuſpended, or in very 
ſttictneſs be ſaid to have ceaſed, would not as applicable to 
the relation of maſter and ſervant he conſidered ſo to diſunite and 
ſever two ſervices, actually commenced under a renewal of ſuch re- 
lation, as to aboliſh all claims conſequent "thereon and prevent 4 
ſettlement, But that in this caſe there'was no commencement of 
the firft ſervice at all: that, before it commenced, a total end by 
mutual agreement was put to the contract upon which it was of 
founded : that it is therefore the caſe of a mere naked hiring 
| without any ſervice whatſoever under it; a thing, to ule the lan- 
guage of Mr, Juſtice Buller in the caſe cited of the K. v. Winter- 
fett, executory only: that ſuch an executory contract for a year 
could not (and had not in any inſtance been fo holden) be coupled 
with a ſubſequent ſervice under a contract for leſs than a year: 
that this therefore brought the preſent caſe directly within the 
letter as well as the principle of that of Vinterſeu, from which it 
was impoſſible to diſtinguiſh it. kk 5 5 
Lord Mansfield. | | 
It is lamentable that the poor laws ſhould have produced fo 
many deciſions, each of them going upon their own circumſtances. 
In this caſe it is expreſsly ſtated, that on the Friday before Mich- 
- aelnas day the pauper was hired for a year from Micbhaelmas. It is 
then exprelsly ſtated, that they ſtood in the relation of maſter and 
ſervant from Micbharlmas to Michaelmas, If fo, it would be re- 
15 1 : pugnant 
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pugnant to ſay, that this was not a hiring for a year. The caſe 1783. 
itſelf contradicts the idea, that it was a hiring from the Wedneſdty 
after Michaelmas. Then the abſence was matter of indulgence on . 
the part of the maſter; and, whether revocable or not, is ſo com- Inhabitantsof 
mon in theſe tranſactions and fo reaſonable upon the commence- ec 
ment of a ſervice, that it never has been conſidered as impeaching 5 
or affecting the validity of a contract. But under all the circum- 
ſtances I confider it as an indulgence, which the maſter might re- 
voke: what paſſed upon the Wedneſday was a converſation reſpect- 
ing the different kind of labour, in which the maſter then propoſed 
to employ the ſervant.” The ſervant gives up his objection; the 
- maſter betters his wages; and the ſervice goes on and is compleat- 
ed. It ſeems therefore to be a hiring and ſervice for a year with- 
out any interruption on account of the ſhort diſagreement. 
Mile, J. anda big te, e e wt ook ae | 
The caſe of Winterſett is very different from the preſent. There, 
after an abſence of a month, the miſtreſs refuſes to receive the 
ſervant without a new contract; under which the ſervant ſubmits 
to make a compenſation to the maſter for loſt time during his 
abſence ; here on the contrary the maſter, having diſappointed 
the ſervant of the ſervice intended, makes a recompence to the 
ſervant by giving him another ſervice and additional wages. Nice. 
diſtinctions, ſubtilties, muſt not be admitted to deprive a man of 
his ſettlement. As to the reſt, as the whole was the tranſaction 
of a day, this caſe ſeems to be governed by that of Ellisfie/d ; where 
the Court would not allow of the fraction of a day. | 
Buller, J. | FEA} . 
Whether in this caſe there was a ſufficient ſervice or not depends 
upon the hiring ? The whole therefore turns upon the firſt queſ- 
tion made, whether here is a hiring for a year? for if there was 
not, there could be no valid ſervice for a year. That queſtion 
then depends upon the terms of the contract: and in this as in all 
other contracts, by the univerſal rule of expounding them, all the 
words muſt have effect given them, if poſſible. Now the whole 
of tho argument on the other fide turns on giving only part of 
them effect. The caſe ſtates expreſsly a hiring for a year; and, if 
you conſtrue the conduct of the ſervant in not coming into his 
ſervice till the Meuneſday as an act of right, founded upon an ex- 
ception in the original contract, you overturn that contract; 
whereas by conſtruing it as a licenſe or diſpenſation you give effect 
| | | to 
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1783. to the whale. If then, after the AR for a year which is 
5 * expteſsly ſtated in the caſe, the leaye of aner was given, abſence 
l verſus Þy leave is the ſame thing as ſervice. 
Iababitantsof Upon the ground that the ſervice here never c commenced, the 
43 N caſe of Winterſctt has been relied upon; but does not apply. In 
A wood. that caſe the paupet did not go to his place till a month after his 
| term-commenced, and never ſent any notice why he did not go. 
There did not appear to have been any communication of any 
kind between his maſter and the pauper during all that time, much 
leſs any intimation of his illneſs and inability to come: neither did 
it appear, at the time of the new contract being entered into, 
that he infiſted upon or any way brought 9 this plea. 
Therefore, though the act of God diſcharges the obligation of 
actual ſervice, it did not appear, at the point of time to be looked 
to, the time when the firſt contract was reſcinded, that the caſe 
came under that rule. It follows, that the pauper was there 
hired for eleven months only, and that no annual ſervice ever 
commenced, | | 
Lord Commillione Alburf Was abſent. | 
. Rule diſcharged, and + 
Order of Seſſions, quaſhing the 
Ocder of two Juſtices, affirmed. 
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Rex v. Inhabitants of Chew Magna. bees. 

| | | fy OVER. 12. 

TV W © Juſtices by an order remove Jobn Carver, Anne his Pauper, in- 

| wife and their five children, from the pariſh of Chew Magna . I 
in the county of Somerſet to the pariſh of UBley in the ſame county. fenmutive: of 
The ſeſſions on appeal adjudged the ſettlement to be at Cheap an inteſtate | 


| F WHT 4 to part of a 
Magna, quaſhed the order and ſtated the following caſe : | leaſehold ef. 
tate, occupied by a tenant, and in the actual enjoyment of his proportion of the rents, does not, by 


paying upon demand by the overſeer a poor rate made upon the occupier, acquire a ſettlement, 
| Nr 


That the pauper, Jobn Carver, being ſettled at Ley about the 
year 1770 came into the pariſh of Chew Magna, where he mar- 
ried one Anne Hippeſley : the ſaid Anne Hippeſleys mother was 
entitled to a leaſehold eſtate, conſiſting of three acres and an half 
of ground in the ſaid pariſh of Chew Magna for a term of years, 
determinable with one life. The mother died inteſtate in 1775; 
leaving the pauper's wife, a ſon and another daughter: no letters 
of adminiſtration were granted of the mother's eſtate : the pre- 
miſſes during the mother's life were rented by Jane Harvey at a = 
rack rent of 4/7. 105. a year; and after her death continued ſo to 
be. That after the ſaid mother's death the pauper received a 
third part of the rent from the tenant: Soon after the mother's 
death a poor rate was made, in which the premiſſes were rated * 

| | tac 
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the following words: * Octupier of late Mrs. Hippeſley's : 33. | 
« 2 4, 4.3" and the over/cer applying. to pauper, he paid ſuch rate 


twice: at this time the pauper reſided in the pariſh of Chew * 


Inhabitantsof Harvey continuing in the occupation of the premiſſes. 


Cugw Mad- | 


NA. 


Settlement at 


UBley. 


— 


Franklin ſhewed cauſe in ſupport of the order of ſeſſions; and 
admitted, that now, ſince the determination of the caſe of [a], the 
K. v. the. Inhabitants ef North Gurry, he could not main 12 that 


the pauper, who was not ſole next of kin, had without adminiſ- 


tration acquired a ſettlement by an eſtate of his own. 

But he inſiſted, though the pauper was not ſtrictly the occupier, 
that he was yet ſufficiently fo for the preſent purpoſe : that he was 
not only intereſted generally in the amount of the rate, inaſmuch 
as it could only be from a correct knowledge of the outgoings 
that he could be enabled to form a juſt eſtimate of his property; 
but muſt under the circumſtances of this caſe be taken as the 
real occupier : that it would be too much to ſuppoſe” almoſt in 
any-caſe that the pariſh, by whom the charge is made, could be 


ignorant of the perſon upon whom. they made it; but that in the 
preſent they by making the demand had aſcertained it, and he 


by making the payment upon ſuch demand had. eſtabliſhed it 


| epo all controverſy, and intitled himſelf to the benefits to be 


derived from it: and that in the caſe of [5] the K. v. the Inhabit- 


ans of Stapleton, a reſident in the pariſh, though not the real 


occupier, having been charged as occupier and called upon by 
the pariſh and having paid, was holden to have geined'a ſettle- 
ment. 5 
Lord Mansfield, (topping Gould. | 

To be ſure, if the facts were otherwiſe, ſo alſo. Wert 7 be the 
law. The whole turns upon ſuppoſing the landlord and occupier 
to be the ſame thing; which they are not. Nothing is better 
underſtood than the diſtinction between them. If then it is- clear 
that no ſettlement has been here acquired by eſtate, it is equally. 
ſo, that none has by the rate; which is en the ehr. 

- Willes and Buller, Juſtices, concurring,  - | | 

Lord Commiſſioner nen was abſent. 


[0] M. 22G. 3. 1781. iis; tho 9 | 
L ** 10 G, 3. Wes: Bott, 335. Burr. Settl. Cal. 649. 
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4 
11 651 | wry dene be abſolute, Ant! 1103. 
Order of two Juſtices affrmed, and 
Order of Seſſions I: 3 
Inhabitantsof 


Sed Vide the 4 of hy K. v. the  Inbabitants af Wa fall, Enn Macs 


M. 18 G. 3. 1777. ante p. 35. and the X. v. rhe Inbavitants i 1128 
Wien 7. 21 G. 1 485 ante p. 1 57 g 


— 


bi Rex D. Inhabitants of Little Bolton. Saturday, 


Nov. 22. 


WO Juices by an order remove ob Wylde, 230 his wife An agree- 
and their fix children from the townſhip of Great Bolton _— 
in the county of Lancaſter to the townſhip of Little Bolton in the © trade. pron 
ſame county. 'The leſions c on appeal confirm the order and ftate pauper being 


the following caſe: ff in __ 
ſaries and the maſter to have half his earnings, if he is not retained eo nomine as an apprentice, is a ſuf- 


ficient hir ing to give a ſettlement. The intention of the parties at the time muſt decide, whether a con- 
tract be in the nature of an aer or of a hiring and ſervice. They are not convertible. 


That the pauper,. being legally ſettled in the townſhip of Little 
Bolton and being unmarried and having no child, went into the 
town(ſhi p of Great Bolton, where one William Stott, a weaver, lived: | 
the pauper went to Sro77 and aſked him, if he would teach him 
to weave. counterpanes ; Stett anſwered, be would teach him, if 
he would work with him two years and an half or three years; 
and the pauper's earnings were to be divided between them : the 
pauper was to find himſelf with meat, drink, waſhing and cloaths: 
he was engaged on theſe terms, and an agreement in writing was 
entered into accordingly. The pauper ſtaid and worked with 
Stott under this agreement in Great Bolton about a year and half, 
and then the pauper gave the maſter twenty ſhillings to be free, 
having then married: he then worked journey work with the 
ſame maſter near a year : the maſter (whilſt he was working under 
the agreement) found him looms, loom room and materials: he 
never employed the pauper in any work but weaving: the con- 
dition upon which he taught the pauper to weave was one half of 
his earnings. Stott received the money and paid the pauper one 
half, and looked on it that he had a right to receive it; but ſome- 
times he let the pauper receive it. The agreement in writing was Settlement at 

3 B bh: proved Great Bolton. 


Michaelmas Term 24 Geo. 3. 
1783. proved to be loſt, and therefore parol evidence was allowed to be 
— given of it, Nai 


= 


Rex  _Ceckell (hewed cauſe in ſupport of theſe orders; and infiſted, 
abate of that the only queſtion was, what was the meaning of the parties at 
-Lirrie the time of the agreement: 7. e. whether the payper was taken in 
Box ron. the character of an apprentice. or a ſervant? that nothing could be 
better underſtood than the diſtintion between them; the one 
acting always for hire, the other for inſtruction or improvement: 
that this is a contract by which it is covenanted, that the pauper 
ſhall be taught, and is therefore in the nature of an apprenticeſhip ; 
and, being as ſuch defective, cannot be converted into a hiring and 
ſet vice: that this was ſo laid down in many caſes, particularly in 
that of [a] the K. v. tbe Inhabitants of King ſweare : that the object 
of the two contracts is plainly different; and that this caſe is 
therefore in point: that a hiring muſt import pay, which there 
was not here: that the ſtate of the caſe in [5] the K. v. the Hamlet 
of Walton, (Ferriſon's caſe) was as far as reſpects the preſent queſ- 
tion preciſely the ſame as the preſent, tho' the principal ground 
of the decifion was different: that the legiſlature meant to prevent 
ſuch apprenticeſhips; and, if the Court ſo far ſupported them as to 
give them any effect in gaining a ſettlement, there would be great 
danger that the ſtatute would be eluded and the revenue de- 
ff. | 
Lee, Attorney General, and Sir Thomas Davenport were now 
called upon to ſupport the rule to quaſh theſe orders; and con- 
tended, that this had not the ſmalleſt reſemblance of a contract of 
N mgrtron that the pauper was to have alf bis earnings from 
rhe firfl : that no ſuch idea as this Was ever entertained in a con- 
tract for an apprenticeſhip : and that this therefore muſt have 
been meant as wages: that the ſame objection might have been 
taken in the caſe of c] the K. v. the Inhabitants of Buckland Den- 
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[z] Tr. 16 G. 3. 1776, Burr. Settl. Caf. 839. And alſo in more recent authorities, 
viz. the K. v. the Inhabitants of Highnam, H. 25 G. 3. 1985. poſt, p. and the 
| K. v. the Inhabitants of Sandford. Tr. 26 G. 3. 1786. 4 Durnford and Eaſt 28 1. 

{| [&] E.g W. 3, Carth. 400. from whom it is copied by Mr. Bott. p. 282. Under dif- 

= ferent names and in different terms and years this caſe is reported in different books; but 
| to the ſame effect in Comb. 445. 5 Mod, 328. Fort. 214. and 2 Salk. 479. In Skinn. 

* 671. however the deciſion of the Court is ſtated to have been directly otherwiſe. : upon 

a which Mr. Bott obſerves, and it ſhould ſeem very rightly, that “ this report is totally the 

«© reverſe of what it ought to be.“ 8 | | 
Le] H. 12 G. 3. 1772. Burr, Settl. Caf, 694. Bott. 297. 


bam; 


Michaelmas Term 24 Geo. 3. 


bam; which was argued ſ6lely on the ground of exception from 


the contract, and determined accordingly upon that point, which 
did not occur here: viz. that a ſervant need not under every poſ- 
ſible circumſtance be during every inſtant of his term ſubject to 
the controul of his maſter : that here, as there, there is a mutual 


agreement; a retaining and a contract to ſerve : that it was true it 


might be objected, that in that caſe there was @ hiring found: that 
the hiring need not be ſtated in terms: that it is enough, if 
from the facts it appears to the Court that the pauper was actually 
in the character of a ſervant: that there was no technical virtue 
in the words hiring or letting:“ that when the ſeſſions uſe 
words which imply a hiring, it is the ſame thing: that the Court 
would form their judgment whether it was a hiring or not: that 
here they have ſtared what is equivalent to it; for they have 
ſtated an agreement to work with the maſter for two years and 
a half: and that hiring muſt always turn on the nature of the 
contract: that the maſter in this caſe might have maintained an 
action againſt the pauper himſelf for not working, and undoubtedly 
_ againſt a ſtranger for ſeducing his ſervant : neither of which he 
could have done in Ferriſon's caſe; and therefore that the 
ſtate of that caſe was no more to the purpoſe than the deciſion; 
That, with reſpect to the argument that a bicing muſt neceſſarily 
import pay, in the caſe of [a] the K. v. the Inhabitants of: Birming- 
ham. the ſervant was to. receive no pay but what he earned, the 
contract being good carn good hire,” and he could not have 
been compelled to work at all: and that, in the caſe of [5] the 


K. v. the Inhabitants of Hitcbham, where the ſervant was. to be 
taught by his maſter the trade of a carpenter, and by expreſs agree- 
ment to have no money by way of wages, the Court held it 


to be a hiring and ſervice and a ſettlement. 


Cockell now added, as it was admitted that the intention of the 


parties at the time of forming this contract muſt guide the deciſion, 
that nothing could be more important in the diſcovery of that 
intention than the uſe of a term ſo peculiarly appropriated as that 
of hiring : that this had ever been ſo conſidered by the Court: and 

that there did not exiſt a ſingle authority, in Which a ſettlement 
under a hiring and ſervice had been ſupported without the uſe of 
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1783. this word, or ſome other fully equivalent : that 4 it was exprefoly; fo F 
— in the caſe of Buckiand Denham: that in the caſe of Hitcham, the 
cul phraſe was“ lett himſelf, © and the pinployment of uy ſervant was 

lahabitantsof to be in different kinds of labour. e e e 
LiTTLE Lord Mansfield. | PO PIR hes 0 TER nf'4 

Boron. This is not a biring and ſervice. If an indenture. were not 
made neceſſary, there could be no doubt as to its being an appren- 
ticeſhip; for the pauper is fo be taught, and pays a conſideration 

for it, and is to do no other work: but, if theſe agreements 

were allowed to give ſettlements, there would be an end of inden- 

tures of apprenticeſhip, and alſo of the t revenue fe] derived. from 

thence. | ; 

Buller, J]. * N 

I ſhould. have been better "ſatisfied if the Fan had gone 
the other way ; becauſe when a man engages to work for an- 
other he hires. himſelf to ſuch an one: but the caſes ſeem to 
have taken another turn, and if they have ſettled it, I adhere to 
the authorities. The rule was eee then. ee aj 
both the orders affirmed. 


— 


But preſently Willes, J. obferved, chat Yerrif's 80 caſe cited by 
Mr. Cockell did not apply. | 
Buller, ]. | 
That was the-caſe of an agreement between a maſter and 
a third perſon, a tradeſman, that he ſhould teach his trade to 
the maſter's ſervant; the ſervant himſelf being no party. And 
the Court ſaid they would look into the caſes. 
Turi, And now Lord Mansfield delivered the judgment of the Corr. 
Neuem. 27, We have looked into the authorities and we find that all thoſe 
caſes of apprenticeſhips, which have been holden to be defective 
and not convertible into hirings and ſervices, ſpeak of the pauper 
as an apprentice, and that he was to ſerve as ſuch, There is no 
ſuch ſtatement here, and we are therefore of opinion that it 1s a 
good hiring and ſervice. 


p— ET —— — ä 


— 2 — 


[2] As an apprenticeſhip, like the preſent, for no longer a term than three years, does 
not intitle to ſet up a trade, it does not ſeem that the revenue could ever have been in any . 
great degree affected by a fraud, of which the party practiſing it could not have the full 
benefit. And, as it has already been ſettled by a reſolution of the Judges, in the caſe of 
Wallen qui tam v. Holton. Tr. 33 & 34 G. 2. 176 1 Black Rep. 233, that ſerving 
as an apprentice for ſeven years does ſo intitle, this Gems? in t of extent to be carrying . 
the miſchief, if it were one, much farther. 


Wiles, 
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Wilt, | ORIEL 2 23203. 
The caſes that. Wat are 10 the K. v. the Inhabitants of White ow 
church Canonicorum, W the K. v. the Inhabitants of All Saints in Nr 


Hereford, and the caſe of King fweare cited in the argument. Mnbebikensef 


We Commiſſioner Ane was abſent. | 1 
| #67 2 Rule abſolute Py | N 1/46 
kts 1s ill e WEIS? 5360] both Orders quaſhed. 


wt 
«on, of 


* 4 
, — 2 5 TER. EIS * 


— * 


225 * 
4 


* 


— + 


. But i in the K. v. the Inhabitants of Eibe, where the written +". nf 
agreenient did not in terms ſtate an apprenticeſhip, - yet, as the * 
contract was proved to have been entered into with a view to an | | 
apprenticeſhip and in fraud of the revenue, the Court held that a 
contract was not convertible and could not be conſidered as a 
I and as intitling to a ſettlement. : H 25 G. 3. 1785. poſt. 


_—_— C % _ _ * 


[a] Tr. 5 0 3. 1 1 8 $ettl. Ca. | ; 4 

15 H. 10G. 3.1770. Barr. Settl. Caſ. b. 80 alfoin the Us of Salford and de ri | 
ford. M. 5 G. 2. 2 Barnardift, 39. and that of the K. v. the Inhabitants of Saint hr | 
Kallendar in . Tr. 21 & 22 G. 2. 1748. Burr. br gs Cal, 274. 


* 


Rex v. Inhabitants of Ediſore, orberwiſe Hedſor. 2 
WO juſtices by an order remove Elizabeth Wooldridge, Upon the re- 
wife of Jobn Wooldridge, and their three children from the 1 ni 
5 of Upton and Signet in the pariſh. of Burf-rd in the county enough in the 
of Oxford to the | pariſh of Edifore i in the county of Bucłs. The a 9 1 
ſeſſions on appeal confirm the order, and ſtate the following malden et 
caſe : tlement, 
That on appeal counſel were heard on both fides. That the 
appellants proved by the teſtimony of Elizabeth Mooldridge, that 
ſhe, the pauper, was barn at Offcomb in Devonſhire. The re- 
ſpondents then proved by the teſtimony of the ſaid Elizabeth Wool 
dridge, that ſhe was the wife of the fand Fobn Wooldridge ; but no 
proof whatſoever was given by them of the buſband's ſettlement. 
Wilſon, J. and Morgan, ſhewed cauſe in ſupport of theſe or- 
ders; and contended, that the appellants had made no caſe; 
a married woman having no ſettlement of her own: that, the 
pauper- being ſuch, her ſettlement is her Ines ſettlement ; = 
3 | at 


* F - 
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1783. that the adjudication that ſhe is ſettled in Hedſor is conſequently 0 
| — incft an adjudication, that Zedſor was the place of her huſband's 
db, ſettlement: that, in the caſe of fe] the K. v. the Inhabitants of 

Inbabitantsof Higber Walton, where upon the removal of à wife to the place of 
Ep15088. her laſt legal ſettlement, it was objected that it did not appear 
whether this ſettlement was in ber own right or in that of her 
huſband, the Court faid, that ſhe could not be ſettled at any other 
* place than where her huſband was ſettled :” that, if the effect of 
the order is prima facre to fix the place of the huſband's ſettle- 
ment, this preſumption cannot be done away merely by ſhewing 
the place of the wife's maiden ſettlement: it can only, by ſhewing 
a ſettlement of the huſband in another place. That it was imma- 
terial upon the order of the proceeding, that no proof had been 
made on the part of the reſpondents: that they need not prove 
any thing: that every thing they rely upon muſt be preſumed, till 
the contrary is ſhewn ; as it was incumbent upon the appellants, 
who begin, to impeach the judgment. 
_ Bearcroft, in ſupport of the rule to quaſh theſe orders, inſiſted; 
that the Court would conſider the facts ſtated, and. not the practice 
of the ſeſſions in making one fide or the other begin. | 
Lord Mansfield, (ſtopping him.) 
There is nothing at all in this caſe. The ſeſſions have found 
the ſettlement of the wife, and it did not appear that the huſband 
had any. HS 
| Buller, J. Ws ; | | 
| | The caſe cited by Mr. Wilſon is not applicable: no fact is found 
| | there, [o] not a word of any ſettlement of the wife's; and the pre · 
ſumption is in favour of the order. But here the fact is contrary 
to the order. N | 
Willes, J. concurring, . | 
Lord Commiſſioner Aſbburſt was abſent; 


1 


Rule abſolute, and both 
Orders quaſhed. : 


This point had been previouſly ſettled by many authorities: viz. 
in the caſe of the K. v. tbe Iubabitants of Ryton. H. 18 G. 3. 1778. 


* —ẽ 
* 


” 5 7 ” p4 * | 4 a 5 * LY _— Vis * — 28 . _ 2 2 | a — 


A H. 14 G. 2. 1740. Burr. Settl. Caſ. 162, 


, 6]. It was a motion to quaſh. the order for want of. ſufficient certainty upon the face 
ot Its | a » Po 


-— 


ante 


ante þ, 39. The K. v. the Inhabitants of Hen ſing ham. Tr. 22 G. 3. 1783. 
1 ante p. 206. and the K. v. the Tnbabitants of Woods ord, — 


9 3. 1783. ante p. 236. N ef 


Inhabitantsof 
Ep1sors, 


„Aer . . Inhabitants of Andover. | | | * 


WO 9 10 by an order remove Aun Day y, Wife of T bomas Juſtices in an 


Day, and their four children from the pariſh of Andover in recs q vr 


the county of Southampton to the pariſh of Lambourne | in the colinty themſelves to 

of Ber he | | | be Juſtices for 
111 a ** borough 
| AN pariſh” deſcribe ente with ſufficient 3 


— 


The magiſtrates in the above order ſtated themſelves to be 
* two.of his Majeſty's Juſtices of Peace for the en or town 
and pariſh of Andover, &c.“ | 

The court of quarter ſeſſiogs, being of opinion. that. the two 
juſtices had not with ſufficient certainty ſtated for what place they 
were juſtices, © adjudged, that the 4 ought to be quaſhed for 
© irregularity upon the face of it,” and quaſhed it accordingly. - 

Bearcroft ſhewed cauſe in ſupport of the order of ſeſſions; and 
contended, . that ſo far from having any thing like preciſion and 
certainty, nothing could be more equivocal and uncertain than the 
form in which the order of removal was drawn: that if © and ” 
had been ſubſtituted for or”, an intelligible meaning had been 
conveyed ; but that, as it ſtands, the juſtices may be juſtices 
for the town and not for. the borough, or for the borough and 
not for the town: but certainly not _ both, nor does it bear 
for which. 

Buller, J. 

Whether for one or the other, enough e to ſupport the 
order; for both town and borough are coupled with pariſh. And 
they ſufficiently appear to be juſtices of either of thoſe places, for 
which they were empowered to make this order. I: 

Lord Mansfield and Willes, J. concurring, 

Lord Commiſſioner Aſhburſt was abſent, 


Rule abſolute, 
Order of Seſſions quaſhed, and 
Original Order affirmed. 
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Alta, f. Rex v. Inhabitants of Endon, Longſdon d Stanley. 
A tenant. Wo Juſtices by an order remove Thomas Lowell, Eftber, 
wa Pens : his wife and their two children from the bamlet of Tizreſ- 


introduced Worth in the pariſh of Leek in the county of-Szafford to the united 
upon the _ townſhips of Endon, Long/don and Stanley in the ſame. county, The 
and-raxrate, ſeſſſons on appeal e the order and ſtate the followi 

tho! it is ta- leſhons ON appeal conhrm the order and Kate ine tonowing 
ken off in the caſe: 715 4674 3 8 
ſame year in 


conſequence of his poverty and at his requeſt, as the tax is a tenant's tax, is to be conſidered as rated by - 


the pariſh, if they put no other upon the rate, and gains a ſettlement ; tho” the landlord had previouſly 
been rated. Who is rated is a queſtion of fact. The act for regulating the right of voting. does not, 


in the form of aſſeſſment that it gives, prevent pariſhes from rating landlords or any other perſons by 
a, * T. 19 b 1 IF" | | 1 +4 4 FT | TATE 4} 


name, 


That © Thomas Lowell, the pauper, being legally ſettled in the 


townſhip of Endon in the pariſh of Lee in the county of Stafford, 


rented a cottage of Lord Macclesfield at Lady-day 1776 ö 
hamlet of Tittefworth at the rent of twenty ſhillings a year: 
at the time of taking it was agreed between the pauper and Lord 
Macclegſield's agent, that the pauper ſhould pay the land- tax and all 

other taxes; but it did not appear, that this agreement was at any 


time known by the officers of Titteſwortb. That the pauper en- 


tered at Lady-day 1776 and continued in poſſeſſion of the pre- 
miſes, till he was removed in December laſt; and during all the 
time was called upon by the pariſh officers of Titleſuortb to 


pay and did pay the land-tax for the premiſes : but at Mrchael- 


mas 1780 being ill and reduced in circumſtances, he defired the 


pariſh. officer that he might be excuſed; which the ſaid pariſh 


officer promiſed to uſe his endeavour to do: and he never paid the 
land-tax after Lady-day 1781. And it appears from the rates of 
1781 and 1782, that neither the pauper's name, or that of any 


other perſon living in the ſaid premiſes, were inſerted therein; 


or that Lord Macclesfield was rated for the ſame, though the pauper 
continued on the premiſes till December laſt : but it appears that 
ſome other premiſes of Lord Macc/esfield's, in the occupation of 
George Gillman, were inſerted in the aſſeſſments of 1781 and 1782 
in the following manner; which were not inſerted in any of the 
_ - rates produced in Court previous to the rate of 1781. 


Names 


CY 


the 
And 


1 


- 1 


8 Term de. * 
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IT. 0 Houſes 1 Lands | Sams Aled 1 


ct ditto - L. „ „ 
Earl of Magglesfield un. . Houſe Land, $11 040.64 


-»4 {6 © «pt» WAS wy 1 ls 
"The.p pauper lived in part. of the ſaid cottage, and FEM ſome 


of \ Bhs 5 let the remaining, patt, together with half an-acre of 
land, for three pounds and ten ſhillings per annum. In the land- 
tax aſſeſſment of | 1976 and 1779 Lord Maccleyfteld | was «llefled 
for the ſaid premiſſes, ;. 

Ja the. year 4790 eee . eeiene 0 of the 1 pre- 
miſſes was as foll e 


. 


Names of f Proprietors | N Names of TOE Kere and Lands Sam Altea - 


| 2 „ 
Ban of Macclesfield | | Thom Lowe bee % 0 0 1 


15383 03 3 £ ' 

The only rates produced pere dhe for the gala years 1 946, 
| 1779, 1780, 1781, and 1782. The faid hamlet of ge 
2 their poor ſeparately; ; andthe united townſhips of Eudon, 

Long ſdan and Stanley, maintain theit pyor ſeparately from the” Teſt 
of the. pariſh of Leck. 1 


excefter and Plamer ſhewed cauſe in ſupport of theſe orders; 


and it Was inſiſted by eycefter,, that this was not a ſufficient rating 


for the purpoſe of giving s a ſettlement : that it was clear from the 


words of Lord Hardwicke in the caſe of [a] the K. v. the Inhabi- 
tants of Sarrat, that the charging is the principal thing; and the 


reaſon given is, that © it may be, that the parith would not charge 


375 


— 


1783. 
a 
Rix 
ver ſu⸗ 
Inhabitantsof 
EN bon, 
Lon GSDON, 
and STAN- 
LEY». 


Settlemen tat 


Endon. 


** the 2 for fear of making him a pariſhioner.“ That it is 


eſtabli 
that the inſerting of the name of the tenant is not alone ſufficient: 
it muſt be inſerted fot the pur oſe of rating him: ſo that this 
propoſition: is plain that the nototicty ariſing from the tenant's 
' Dame appearing in x e rate is not ſufficient to 5 iticle to a ſettle- 


ed in the caſe of [o] the K. v. the Inhabitants of Carſhalton, 


ment: th at, at 44 were ere the demand of aten wk the 
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ariſh might be [2] deemed ſufficient proof of 4 pauper's -inbes 
25 being known to the pariſh; but that there muſt be a2 


conſent of the pariſh by rating to charge themſelves with him: 


P 
 Inhabitantsof and therefore in the K. v. Sarrar the char ing is ſaid by Lord 


Envpon, 


Lonvos don, 
and Sr AN- 4 


LEY, 


collateral circumſtances, that . out the landlord as 


"Hatrdwicke to be the principal thing; “for that is the act of the 
* pariſh; and. cannot be that of any individual: that, as here 
non conflat upon the face of the rate, who Was rated, other tir= 
cumſtances of notoriety. were neceſſary to be reſorted to for the 
purpoſe of ſhewing who was intended t6 be tated: that there Oey 

ſon here intended: that it was a very material circyutnſtan 1 * 
the pauper, tho his name had indeed once been introduced upon 
the rate, had never at any time been rated: that on the contrary 


the landlord was ſhewn to have been charged upon the rate in 
the year 1776 and 1779, and that it muſt be preſumed, though 
the evidence was not produced, that he had alſo been rated i in the 


intermediate : that under, ſuch circumſtances a jury would 
not heſitate in fndin this fact with the landlord, and that the 


Court below had fo found it: that the time alſo at which the 
tenant's name was inſerted in the rate deſerved conſideration: 


that it was in the year 1780, the time when an act paſſed [II for 


tion in the perſon eee -. 1 7 


regulating the right of voting at county elections; Which act 
direas the very form of aſſeſſment here vſcd for the land- tax rate: 
that it mult therefore be preſumed, that the tenant's name was 
now introduced. for the firſt time merely in compliance with the 
requiſitions of the act, and not way any view of making * altera- 


1115 11 * N 
. 


Wiles J. x „ Wente 15 4 *t1 "SY 61 

8 is true, t that the act pattea in 1785, but it was not to d be in 
force till Janus 1781, 

Leycefter. Though it was not to take effect til then, it was yet 
public, generally underſtood, and Probably acted upon. That 
the caſe of [c] t the K. v. the Inhabitants of . Mitcham, could” by no 
means govern the preſent : that there were none of the many 


aer 


_ * 8 
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La] And this principle « did eee guide the Jecifon of. the Court ir iu a PRE atk 6 ; 
that of the K. v. the Inhabitants of Walſall. M. 18 G. 3.1977. ante p. 35. Sed vide 
the caſe of the K. v. ee a 

raden 

c} E. 23 G, 3. 1783. ante p. 276. 
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weight circumſtances that indicated an iatention in the preſent 

_ caſe of rating the landlord to he found there: that in theſe ſort of 
- cales it is a little, that is ſufficient to turn the ſcale; and that a 
material circumſtance in favour. of the tenant in that caſe did not 
exiſt hete : i. e. the preſumption that aroſe (aud was indeed con- 
ſide rod as deciſi ve) from the title of the tate; and that, that being 
upon inbabitant, the word inhabitant under that ſtatute imported 
occupier. [a] „ ͤ ͤ 436-1 S044 274 Das $5533 3.247 5 we ff 
PHlumer alſo inſiſted, that, as by the ſtatute cited it is now no 
longer in the power of pariſh: officers to exerciſe any diſetetion and 
to mit the names of any occupier in the rate, this conſideration 
raiſed the ſubject of the preſent inquiry into a matter of great pub- 
lic importance: that if the name of every occupier, however 
ſmall, without being charged or meant to be charged, but in op- 
poſition: hoth to the duty and inelination of the patiſh officer, muſt 
be entered upon the rate, and when entered, muſt on payment 
be adjudged to give a ſettlement, the law of ſettlements would be 
doyerturned; thatethe ſtatute, which enacts that no perſon renting 

leſs than ten ppunds a yeat ſhall acquire a ſettlement, would be 
altogether repealed; that the conſequences would be the moſt miſ- 


chieyous and oppreſſive: that there, would be an immediate and 


_ univerſal . remowal of alt perſons coming to ſettle in ſmall tene- 
ments ; that it had been univerſally underſtood, that there were 
ſearce any means by which a ſettſement could be acquired by a 
man's on act, unleſs with, the conſent and judgment of the pariſh 
officers, founded. upon the ability of the party, or bis having or 
holding property to a certain amount, or in ſome way conferring 
ſome benefit: that here on the contrary there needed not any ſuch 
credit or property ; no conſent, for the rating was not voluntary; 
no choice or exetci e of judgment, for it was not neceſſary to be 
elected: to any office; and that from the land-tax"payments no 
benefit was derived. to the pariſh: and that it would be not a little 
e conſequences "were to ariſe from an act, 


paſſed. without having the poor laws in the ſmalleſt degree in con- 
220 plation, but with a view and purpoſe totally foreign and un- 
connected with them. That if, upon the principle of notice, a pay- 

ment without rating could be holden ſufficient, what ſhould pre- 


* ee eke FC — 

la] It did not appear what was the title of this rate. 5 
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7 1783. vent perde evidence, that a man was known to a e e 4 
* giving him a ſettlement? But that the intention of the pariſh and 
. — not any notice, actual or conſtructive, was the principal ground 


Inhabitantsof upon which the Court decided the K. v. Mitcham, and the true 
; pon, ground: that the whole hiſtory of this tran faction manifeſtiy ſhew- 
gad Ser. ed, that it was the landlord Who was intended to de tated ; but 
3 that it was inconceivable, that it could have been the intention of 
ie pariſh to rate, and by rating to incorporate as 8 pariſhioner, a 
man, "Who acknowledged his-wretchedneſs and pn to "fupport 
his independence. 
N ien J. in 1 8 of the role” 0 o quaſh theſe orders was ſtop 
ed | 
Hows i Mansfield. N e nr n * 
The queſtion is, who is tata? It is 4 e of fact. Here is 
no title to the tate; and upon the face of the rate it ſtands indiffer- 
ent. What then are the cirtumſtances? In the 6 place the pa- 
riſh officers have applied to the tenant and he has paid. He after - 
wards, in conſequence of his poverty, applies to hem to be ex- 
empted from payment in futurè. This is — and what 
follows? They nevet charge any body elle: Fhey therefore 
thought the tenant ought to or no 2 and this is deciſive, 
that the landlord was never intended to A rated. No inconve- 
niences need be incurred from the proviſions of the late act of Par- 
liament: It does not prevent the pariſh from rating any 
name, as was done in the caſe of the K. v. Garſhalton, They 0 
ſtill declare theit intention to rate the Toros | 


Willes and Buller, Juſtices, concurring, © 5 12 oh 1 
Lord Commiſſioner n was oy; 9 dert Ber ph 

Rule dbielote, ab” 
Both Orders dualhed. 
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For we IF of ee at once a view of all the authorities 
upoh this ſubje&, 1 have thought fit to annex to this caſe two 
others, - which would' have reg Sala fallen within the period, 


"which yet remains, * will Fol t he e part of this 
Work. | 
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Rex v. Inhabitants of St. ec Wincheſter. | Benji, 


+ 3 SQ Novem, yy 


my 


«Wo J TON by an erder remove Chats Scullard. Suſan Land-tax is 
. bis wite and | their three children, from the pariſh of EA , 8 


: tax, as be- 
neon in the county of Sourbampton to the pariſh of St. Lawrence tween him 
in the city of V incbgſter in the fame county. The ſeſſions on _ * 
appeal confirm the order and ſtate the aun caſe: : A 1 


where both 


landlord's and tenant's names ye upon the rate, it is primk ie a rating of the tenant. Who is 
rated, „ . ** 45 gau 4 * 


That the pauper, Charles Scullard, his wife and three children, 
reſided. in the pariſh of Petersfield in the county of Southampron * 
under a certificate from the pariſh of St. Lawrence Wincbefter in 
the ſame county, for ſome time previous to the year 1780 : That 
he removed before the making of the aſſeſſment after mentioned 
with his ſaid wife, and family into the. tything of Eqftmeon in the 
pariſh' of gay in the ſame county; and occupied a houſe there 
till the eighth, day of May laſt, the day of making the order of 
removal ; 1 liam Clark was the proprietor of the ſaid houſe: 
that on the 7th day ef June 1783 a land- tax aſſeſſment tor the 
tything of Eaſtmern n the pariſh of Eaſt neon was made in the fol- 
lowing form! chat the title of it was as follows: 

a p | By County 
| 1 | 


1784. 
— — N 
Rex 
verſus 
Inhabitantsof 
St. Law- 
RENCE, © 
Wincues- - 
TER, | 


mentioned. 


with the ſaid aſſeſſment) two ſhillings and an halfpenny, being for 
one half year of the ſaid aſſeſſment; and the ſaid Foſeph Terrell 
gave. him a receipt for the ſame in the words and figures following : 


Settlement at rately aſſeſſed to 


and Bearcroft 
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43 15 


'Mithaclmas Term ug G 3 


2$.8 


« County of, . * b. wa n of Balten in the ide ebun⸗ 
$ ty: an afleliment made in purſuance of an 
lr at of Parliament 
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paſſed in the 2 3d year 


4 of his preſent Majeſty's reign, for grant- 
ing an aid to his 'Majeſty'by a Tand-tax, 
40 be raiſed in Grear 4 for the ſer- 
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That the 


That the pauper, Gbarler Scullord, after this loner the 1:8 
TFoſeph Terrell (who called at the 


pauper's ſaid houſe 


Received of Mr. Char Ps 2's. 
for half a year's land-tax for wal Clark's houſe, due at 


* Foſepb 7 errell, Aſt flor,” 


pariſh of Eoftmeon colifitts of ſeven 
* tything of Ea/tmeon is one; which ſeveral tythings art ſep: 


the land-tax : that the ſaid Foſeph T errell was 
Eau. Collector of, as well as afſefſor to, the land-tax. 0 


eythiir ngs, of which 


Bearcroft and Marſhall ſhewed cauſe in ſupport of theſe orders; 


— —— — — — — 
12 M. 24 G. 3. 1783. ante P · 374. 
3 . * 5 


\ 


inſiſted, as it had been decided in the caſe of [a the 
K. v. the Inbabitants of Endon, Long ſdon and Stan 
the a rated, is . 2 20999) of fact, t 


, that who is 
he landlord. in 
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this caſe was plainly that perſon; that the fact had been ſo. found 1784. 
by the Court below; that the late act [4] having preſcribed the ww. 
form of the rate here uſed. and alſo directed that the landlord 1 


ſhould be rated, it muſt be taken that he, out of the iſſues of Inhabantsof i 9 
whole hands this charge is to be deducted, was the perſon meant to 8. .- i 
be charged; and that, as the recei pt was given for Mr. Clark's, the 8 4 
landlord's bopſe, this preſumption could not be repelled by the ria. 1 
ſingle. circumſtance _'of the receipt having been given to the _ 
PPP ̃ ² ˙: p , 2 
Marſball alſo infiſted, that, as independent of the receipt it was 

upon the face of the rate equivocal who was rated, extrinſic cir- ö 


cumſtances mult, be reſarted to as a guide: that, unleſs it can be 
| ſhewn that a pauper's name had been inſerted there for the purpoſe 
of rating him, it is not enough that it appears there: that upon 
a general view, of the land-tax act [5] it muſt be conſidered, as it 
has been univerſally denominated, a landlord's tax: that in gene- 0 
ral the charge is, in conformity with this opinion, made upon the 
landlord: that, whatever private contracts may ſubſiſt and what 5 1 
hand ſoever depoſits the money, it is he, who ultimately and ſub- 
ſtantially always anſwers the demand to the public : that in every 
clauſe and paſſage of the act in which he is charged with any 
other, he is charged in the fin inſtance; and is manifeſtly the object 
of taxation: that it is the and itſelf, upon which in /7 4. (the 
clauſe which Creates. the charge) the burthen is thrown: that 
it is in reſpect of his intereſt in the land only, that any per/on | 
whatſoever is charged; that if it be ſaid that the perſon, on 
whom, the. clauſe; creating this charge throws it, is the perſon 
_ * having or holding the land; I then aſk Whom can this mean? 
That there can be no anſwer to this inquiry at once ſo authorative 
or more demonſtrative than that which. the legiſlature themſelves 
in /. g. (ibe next that touches this part of the ſubjeR) have given: 
that in this clauſe they direct the courle to be taken by the col- 
lectots in making this demand: Of whom then are they to de- 
mand it? In the firſt place, of 7he parties tbemſelues, if they can 
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be found, or elſe — at their laſt abode, or — upon the premiſes 
charged? that it is eyident from hence, that the only perſons that 
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: 1784. could poſfibly be meant in /. 4. by the deſcription of „having or 
2 9 Bae uſt be thoſe * a defcribed 10 this clauſe as tbe 
; _ parties themſelves : that from the obvious unanſwetable ſenſe of the 
Inhabitantsof context there could be no other deſcription of perſons than the 
St. Law. owners or. proprietors ; for the colleQor is required to make the 
Wixzne,. demand next © at their % abode z”” i, e, the M abode of ebe par- 
TER, tres themſelves. Now, if the tenamt cannot pollibly be pointed at 
| under this deſcription of his place of reſidence, "it is not he who 
is the party himſelf 4 nor can he be the perſon deſcribed as having 
„or holding” in,. 4: that it is abſolutely impolſible that th unt 
can be the perſon aimed at here; for he can only abide upon the 
premiſes charged: he can have no other abode: but the Zandlord 
FAY no 2 local refidence, be cannot be confined” to his = 
demeſne, but may remove and ſhift from place to place ; His /aff 
abode is: therefore uncertain: and conſequently that it is manifeſt, 
that the perſons having or holding, the parties themſelves and the 
plate of abode can be no other than the 7andibrd's,' and that of che 
landbrd : that it appears that the only perſon, of whom there is 
any expreſs deſignation, is the perſon of the owner or landlord; 
that this perſon is alſo firſt pointed out to the collector as the 
object of taxation; and alſo that this perſon's place is the firſt 
place to which his attention is directed. That then the laſt remedy, 
without any previous mention, of reference to the perſen of the 
tenant, is given ** upon the premiſes chatged: that, as ſomehow 
and ſomewhere a reſponſibility ought to be inſured to the public 
and as the landlord's reſidence could not be afcertained and diffi- 
culties or delays might atiſe there, he public officer is therefore 
licenſed to enter“ upon. the premiles :* that it ſeemed to be a 
moſt reitsdable inden ident that the pet ſon who is to pay is the 
perſon upon whom the charge is prima facie to be taken to lie; 
and that here, not only upon the general principle but upon the 
letter alſo, the tenant's ad is plainly vicarious, It is not the te- 
nant who is rated - he is only the perſon authoriſed by the. act 141 


. Jun rated. | ; 35 . Nr "= 2 „ r: 
h of [4] the K. v, te Inbubitants of 


hat in the | caſe 11 
Mitcham, it had been argued from 7. 64. which refers to the 
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[a] The words of the act are: · The tenants of all houſes, Lands and tenements which 
ſhall be rated, are required and authori/ed, to pay the ſums rated, and deitu?7 it out of the rent ; 
and thelandlords, both mediate and immediate, are required f allow ſuch deductions. ſ. 17. 

[4] E. 23 G. 3. 1783. ante fo, 280, 81. 7 f 
double 


| ; 2 | 
* 1 | , 


double tax impoſed in a former clauſe, ,. 60; upon Roman Ca- 1984, 
tholics, that as by expreſs words the landlord only was ſubjeted www 
to the charge and payment and the tenant was expreſsly diſcharg- Rex | 
ed, it was manifeſt that in the contemplation of the- legiſlature OR... — 
the tenant; muſt in all other caſes have been otherwiſe at leaſt Sc. Law- = 
equally liable to both: but that this clauſe afforded no ſach con- Wines, | . _- 
clufion: that without it indeed, the premiſes here, as in all other „. 1 
caſes, might have been reſorted to; and that the particular and 9 
obvious view of the legiſlature was to prevent the Roman Catholic we 
landlord. from evading the proper payment by colluſion with his 4 | * 
tenant; through whoſe means it might have been contrived, that | | 4 
no more than the fingle tax ſhould be received by the public: that 1 
upon the whole view of the ſubject this was therefore clearly a = 
landlord's and not a tenant's tax. 2 75 e 
That /. 39. provides, that, if © lands Cc. ſhall be unoccupied 
% and 80 difireſs can be fouad on the ſame, the collectors, Sc. 
may at any time after diſtrain: that under theſe circumſtances 
it is impoſſible that any tenant could be rated: that a ſettlement 
can only be gained by à rating as well as a paying; and that it has 
been holden [a] that the charging is the prineipal thing: that it 
could not poſſibly therefore be meant as a tax upon him who could 
not pſſibly be charged or rated ; but upon bim anly, for and on 
behalf or in lieu of whom in every caſe the payment muſt be 
That to conſider this caſe upon the late [4] ad, though that act 
had been framed with a totally different aim, he contended that 
the aſſeſſors could not vary the form of aſſeſſments from that which 
is directed in /. 3: that to enter into this queſtion was, he con- 
ceived,” open to him; ſor that the caſe of the K. v. the Inhabitants 
of Endon, Long ſdon and Stanley eould not have been decided upon 
this act, as the rating then in queſtion was previous to the time at 
which this act came into operation: that explanatory memotan- 
dums, notes pointing out who was intended to be rated, would be 
dangerous, and defeat what was really the aim of that act: that by 
. 4. a penalty of 5 L. is incurred by the collector if he alters or 
defaces j and therefore no note annexed ought to be regarded: that 
by /. 13. the duplicates are made legal evidence. Can they then 
be altered by a pariſh officer ? \ 4 
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RENCE, 


Wincaes-: 
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the tenant was the perſon rated: that, conſidering it opon the 1 face 6f 


NM jehaelmas' Term 16 Gal . 


Lot Monsfuld „Sn lA 8 anni 1 an 
Bot this is after they have been! returned. to the comitiſhioheſs | 
or the clerk of the peace. 0 US een bee at dal 5 
Buller J. an nn. “ e rettr 69:44: 
And ſo is the penalty, after they have vedbidfhxda- to . 
door, and after appeal had and the duplicate àmend ed z bör che 


note ſhould be made before they are affixed" to the hre def, 


or at leaſt betete wo! b. rl N- u. 'returhed"to*the 
aſſeſſor”s. SF 497 1203 1009 ano 
Marſhall. At «ny rate an aa; ad the ſole purpoſe of 
regulating the votes of freeholders at a county election, ought 
not to be permitted either to explain or vary or ids any way 
affect the rights of a different claſs of perſons, in the *adjuſtmneve © 
of their reſpective intereſts upon a ſubject matter quite foreign to 
its object and proviſi ons. % A TRE 
Burrougl in ſupport of the rule to quaſh thefe orders infited”; 
that, whether this were conſidered as a queſtion of law of of fact, 


the rate as a queſtion of law, the land- tax was expreſsly adjudged 
in the K. v. Mitcham to be a tenant's tax: and that 'vs bet the 
names both of the proprietor and tenant appeared upon the rate, it 
was a clear legal inference, that the tax was impoſed on him wWhL˙ 
was the proper object of it. That, taking it in che other view 
as a queſtion of fact, the cireumſtance of the collector's calling 
at the pauper's bouſe for the money, of the payment by the 
pauper and of the receipt given by the collector were enough alſo 
in this point of view to remove all difficulty and doubt; and+that 
the words in the receipt“ for Mr. Cl/art's houfe;” were no more 


than a deſcription of the W n matter x ang e charge,” the. thing 


for which the proper page! | an 

Buller }. | r £Þ> (2 "4.3 

Ton need not go any faither, ET e e te re 

Lord Mansfield. © itte een ens 
' vat has: been decided over and over age . bebe er wen 
be preſumed to be rated, againſt whom the firſt remedy lies as 
between him and the public. Here his name is in the rate, and 
the officer receives of him. There is not a tittle to ſhew that- the 
pariſh meant to rate the landlord. The receipt only deſcribes the 
premiſſes, u on which the alleflment was made. 

Balle, J. 


It was expreſsly determined in the K. v. Mircham, that the 


. 4 © mr . * 22 . 


ee is prima Jacie a tenant's tax. Woe ? becauſe all the 


: remedies - 
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Michgelmas Term ag Geo 3. 85 
Miehselmas Termag Geo 3. 385 
l 1 ; 


' remedies ate againſt him: and, without ſome new ingredients in 8 1784. 

22 ; | 754 
the caſe, the point ought not to have been ſtitred again. It was not 
faid there, that you wight pot rate the landlord. You may. It , 
is ſo holden in the K. v. Enden, Longſdon and Stanley; and Lord Inhabitantsof 
Mangel ſaid there, that it is a quettion of fact, whether land- Sr. Law- 
lord or tenant is rated: and the ſeſſions ſhould fate it: if they yl... 


do not, the Court mult: collect it from the circumſtances that rm. 
appear to them; and, if nothing appear to the contrary, the occu- * 


pier muſt be preſumed to be the petſon . 
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Rex v. Inhabitants of St. James, Bury St. Edmunds. 
enen r MES OCH, RES 
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WO Juſtices by an order remove Samuel Croſs Purkis Though the 
I and Sarab his wife from the pariſh of St. James in the ane 1 
borough of Bury St. Edmunds in the county of Suffolk to the pa- 25 between 
riſh * of Hopron in the fame county. The ſeſſions on appeal ad- rug 
Judged the ſettlement te be in the pariſh of S. James, quaſhed the nd, yer it 
FR. | 8 * + i TITS 1.0 5 12 ti 4 FN I the names of 
order and ſtated e following . . + Bott landlord 
e IEA Pat ß SOV l and tenant 
appear upon the aſſeſſment and the receipt given to the tenant ſtates that the ſum paid was aſſeſſed upon 
che landlord, it is a tate upon the landlord ; and the tenatit does not acquire a ſettlement. 
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*[Thay, ihe ee of "hs ge it Hepton under an hiring 
and ſer vice for a year was admitted, © That the pauper, after the 
ſettlement ſo obtained, became an inhabitant and occupier, of a 
tenement belonging to Joſhua Grigby Eſq; in the pariſh! of S.. 
Jai in the town of Bury at the yearly rent of 5%; and had, 
daring his reſidence there, aid the Jand-tax. there when demand- 
ae ee that the rate was thereupon Reer 
by che Feri of, $f, James ; the, title of v bien is as fpllo wet? 


Fi © Borough of Bury St. Edmunds in the county of Suffolk, for the 
_ 4+. pariſh-of Sr. James in the ſaid--borough. An aſſeſſment made 
in purſuance, of an act of Parliament paſſed in the 23d year of 
ie Miesen reign, for granting an aid to his Majeſty by a 
% Jand-tax to be raiſed in Great Britain for the ſervice. of the 
* year 1783,“ and made in the following manner: | 
FTT... Names 
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All the other aſſeſſments are made in like manner: and it Was 


likewiſe proved that the collectors, who are pariſhioners, did de- 
mand the ſaid tax ſo aſſeſſed of the pauper, who paid the ſame: 
and they gave him a'receipt in the uſual printed form for it, in the 
words following, to wit: j — 


| . 


„The 25th day of December 1783. Received of Mr. Samet 
 «« Purkis the ſum of 45s., /o much being aſſeſſed on the landlord for 
«« the third quarterly payment, purſuant to an act of Parlament 

for granting an aid to his Miateſty by a land- tax to be raiſed in 
© Great Britain for the ſervice of the year 1982, 
By Jobn, Lawrence, Collector- | 
Settlement at Whereupon this Court doth adjudge that the pauper, Samuel 
. Croſs Purkis, by the above rating and payment, has acquired a ſet- 
tlement in Sr. James aforeſaid. © | + 1 2834; 
Mingay ſhewed cauſe in ſupport of the order of ſeſſions;; and 
inſiſted, that the. ſeſſions, by determining the ſettlement of the 
pauper to be at &. Fames's, had drawn their conclutfion, that the 
tenant was rated and not the landlord: that it was this inſtant 
decided, that rating was a queſtion of fact; and that, where both 
landlord's and tenant's names appeared. upon the rate, it was-the 
province of the ſeſſions to find this fact of, Who was rated? La! 
That it was ſettled [5] that the land-tax was a tenant's tax: that 
therefore at the time the rate was made the tenant was the perſon 
rated: that this could not be affected or varied by what happened 
afterwards between the collector and the pauper : that the rate is 
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(s] Rex v. Inhabitants of St. Lawrence Wincheſter. Vide the caſe immediately 
preceding. Rat OOO N P 0 
Le] Vide tho laſt caſe, and caſes there cited. e h 
8 * r the 


_ 7 * . 5 1 ws any Teh lt | 
| Miahaolmas Wire 28, Ges. 3. 3889 1 
the ah of dhe aſeſſor, the receipt is otily the act of the col- 153g. 
lector. That this:fubfequent tranſaRion:ought not to change the 
nature of the fact, as evidenced by the moſt authentic inſtrument * NN 
that the law knows upon that fabje@... That if the receipt ſhall Inhabitants d 
be pormiteed 20 affect the rate, it wil put eyery ſettlement under 57: e gu. 
a rate in the power of the collecdor: that "receipts were on theſe B 
occafions frequently. given to ignorant men: that to countenance a 3h 
this would open a door to great frauds : that the rate itſelf was F 7 
the oni ſaſe guide: ſuppoſe the rate had ſaid one thing and tbe 
receipt another? That the rate was made at the time and made 
_ firſt, and was therefore upon every principle intitled to a prefer- 
ence: that the tenant was ſubjected to all the inconveniences of 
being rated, and upon what principle was he to be deprived of 
the — that the ealle der whs not warranted by the rate in 
giving ſoch a receipt, and that upon that ground nnn 
have decided as did uponit. 
Alain, W. and De Blahr, in ſupport of the ale to the 
order of ſeſſions, inſiſted; that this was the reverſe of all the former 
caſes, for that here it appeared that the landlord was rated and 
not the tenant: that it Was true that the tate itſelf was doubtful 
on the face of it, and that, if any principle was to be de- 
duced. from the caſes generally cited upon the ſubject, it was, 
that, where it was left uncertain upon the face of the rate who : 
was rated this might be explained by extrinfic circumſtances: _ 
that the receipt did here explain the doubt, and ſhewed, that it 
was the landlord who was meant to be affeſſed : that in fact here 
is neither a rating or payment by the tenant : that, if the tenant WET | 
is aſſeſſed, he certainly did not pay ; for the receipt n- that 4 
paying as well as being rated : 
That if the Court, confidering. it as a 8 of fact upon 
which the ſeſſions only could decide, are of opinion, that 
no decifion has been made upon it, they. cuſiſt ſend it down to have 
the fact, whether the landlord was or was not rated, expteſsly 


| found. © "17 eee — 
Lord Mangfeld. tl. —_ 
. \Regularly the fat ought to have been found ; but to Daw it : N 3 


ſent down would only create unneceſſary expence, as the receipt 
is ſtated: and it does not appear that there is the ſmalleſt proba- 
ny that any evidence beyond it can be added. 13 
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1 ſtated in che laſt caſe: luer mn * 0 
cab where the rate is filent and there is no other. collateral evi- 
denes to ſupply this defect, the Jaw would preſume that the 


Inhabitantsof tbnant was intended to be rated becauſe prima faoie it is a tenant'a 
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